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Of Prohibited Goods. 

* * * . 

subject of tlio present chapter is materially conpectetl 
with that of tin* foregoing; and indeed follows as a con¬ 
sequence from tlie doctrine there advanced. We then saw 
tliat a coutraci ibunded upon tlijt which was contrary to law, * 
could ne\cr be carried into effect. Thus by the laws of 
almost .ill countries, the exportation and importation of cer¬ 
tain {oinmodities arc declared to be illegal: to act contrary to l.d.Kaims, 
that prohibition is clearly a contempt ot legal authority; and 
consequtmtly u moral wrung. Jfthe aci itself be illegal, the 
insurance to piotect such au act must als^o be contrary to law : 
and therefore void. Agreeably to this principle, it seems to Roccus de 
have been hud down by the writers upon the subject, as a 
genetal and universal proposition, that an insurance being 
made, although in general terms, does not comprehend pro- 
lubiied goods; and therefore when the insured shall procure 
sueJi eomijiodities to be sliipptd, the undtt'vcnta ignorant* 
of by means of wine It the ship and cargo are confiscated, 
the insurer is disc barged. In this passage from lloiCUi> it may 
b{‘ inferred, that if the underwriter Jentx^i that the goods were 
prohibited, the insurance would be valid. But wc trust, it 
vas sufficiently shewn in the preceding chapter, that that will 
not alter the case: became no consent or agreement can 
lender a contract good and valid, which, upon the face of it, 
is contrary-to law. In Fiance this rule \v,e' adopted so long 
ago as the year i60o : for 'in tlie w'ork of a very respectable ^ 
writer of that age we find this pa^^sage: assurances se peuvent Lc Guidon, 
faiicsw foufe soitc dc merchandize^ yum vu que le transport nc < 

pas p) ohibe par les edicts rt ordonnanccs du roj. And from Emerigon 
.an authority no less respectable, it appears that the Ijiw of ^iswances 
Fiance has undergone no alteration since tliat period; for, tom.i.c.JJ. 
he say^, that those ollccls, the importation or exportation 
VOL. 11 . li or c c * ** of 
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lib. 2. c. 7« 
5.15. 



“ of which prohihiLcd in Fiana;^ cnnnot bo tho siibjocr- 
nuiLtcr oC I Ik' contract of in&nrawjBji^and if they slioultl he* 
“ coiifi.H'ate(.I, the insurers are nojrt^ponsible, tt7/e;r 

the truth ha$ been declared bij a 
7'he assurance is void, anti iio preiuiu 
jaissagc IVom The ceIebraU:d wtak just rule] 
the idea ^bove started, willi i^ispect to tlie kM^Iedee of the 
underwriter. 

4 

The law' of r.iizlciu(f^ whose eemuurcial reijulatioiw hav( 
surpas^ied those of every other nation in tlie world, ha> als<^ 
introduced sucli a rule into its system of mercantile juri^'- 
j)nidciice; and the oldeu, wiiter> npt.ii the suoj* ct Iiave taken 
notice of it. it is .-.aid, if proltibiltd goocis are laden 
“ aboard, and the increhant in.^ures upon th ‘ general policy, 
it is a (juestion w])Other ii siich goods be lawfully --ei/ d ;e 
prohibiU'd goods,^ tht' insurers ought \o an iwar. It is loo- 
coived they ought not : lor if the goed^ aie at the tuiic of 
tlic ladiiin: unlawful, aud ihe lader kiiew ol’l!u' same, suchi 
assurance will jjoI ol>lige the insurer to answer the loss: for 

I 

tile same is not such an as' iiraiu e as the law suppoi’ts, hui ; 
Iraiiduknt one.'” 


4 & 5 

& M. c. 15. 
■^.14,15,16. 
500I. penal¬ 
ty on persons 


ijiit it is not upon tlie*opiiiion:. of leai iied men uK‘re!\, lhai. 
this docliinc is founded in the Fuzll^h law ; for tlie legislatuie 
liave by jfU:,itive slatules ileclarct^ tlicir ideas upon the subjcct. 
It appears i'rom ti:e j)icaniblc to that section ol’ die sUitutr 
about to b.* quoted, di;;! .1 eusLoiu, highly prejudicial to the 
rovciiuc of the country, had pi'cva/dcd, and was increu.ang- to a 
verv alaruting degree, (ji importing great tjuantilies of gO(Kh 
from lorc'ign states in a fraudidiait and claiulesLinc inanner. 
without jjuying the cu-aoms and duties jiayabk* to tlu; erowui: 
and tliat this evil had been encouraged and promoted by soin<^ 
ill-designing incj], who, in defiance of the laws, had under¬ 
taken insurers, or otherwhscy to dthhei- such good, so 
clandestinely'iinj)oi teik at tlieir charge ami hu-rn d, ji,!o tin 
houses, warehouses, or jjossession, of tlx' o\\:ui's ol sue! 
goods. In <jrder to i*emedy this iniseidel, it was enaetetk 
thatl all and every person and perstms, wlm, by way oi 
insurance or otherwise, should underLeke or a_gree to tieliver 
any goods, wares, or nierchaiKli;^es wluil* oever, lo be im- 

* »1 ported 
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ported j^’oni parts beyond ibc seas, at any port or place insuring to 
whatsoever witliiu this kingdom of Enfdnvd^ dominion of 
JJaleSf or town of Ben^ivk upon TxiutuI^ n'ithout paying 
the duties and customs that should,bo due and payable’ for 
^ the same at such impoi talion, or anij prohibited ^oods xvhcU- 
“ soever; or in* pursuance of suelt insurance, undertaking, or 
“ agreement, sliould deliver, or catise or procure to be deli- 
“ vered, any prohibited goods, or should deliver, or cause or 
pronire to be delivered, any gt>:)ds* or merchandizes what- 
“ soever, without paying suc!i duties aiid ftustoais as afore- 
said, knowing thereof, and all ^ud every their •aiders, 
abetters and assistants, rlHudd for every such odence forfeit 
“ aiu! lose the suio oiy/‘(Y.’ hundred pounds^ over and abovt^ all 
other IbrlMtiires and penaitlc. , tf> vdiich they arc liable by 
“■ ally act ali'cady in fji’ce.” J1 is jilstj enacted, “ that all and Secr. ij-, 

“ ('V(‘rv person and per‘-on’>, who should agree to [)ay any 

sum or sums of money for tlie insiwing or convoying any sured. 

*■' goods (’u* merehandizes tliat shosdd be so import'd, wiihcnit 
})aviug die ctisionis and duties due and payable at the im- 
“ pt)rtatt(ui lliciTof, or e'l'any pi-o!tii>!^,‘(i g{.c,-.!s vvhat.-^oaver, 

'' oj' sl.'ouki leeei'.e (jr take sueh pi-jhihitcd c;'->0(I.s into liis or 
tlii'ir hoH'O (U uaiehouse, or <')ihor p!a<'e (ui land, or such 
oiiier goods bejhrt* such eiiiltuus or iUili'‘s w'oyo jvdd, kuow- 

ini*- thereof, slioidd also iov ^.'vci v sue!) olieucc' lorfcit aiui 

« 

lose the like Sinn of tivo hundred pounth ; MaawM'* half ol 
lilt' v:iid lorll'ilurt*.! li> l)c to llicir majestic'-, and tin.' other 
half Uf ihe inli.»rmer, or to such jicrsons as should sue ibr 
iht' ;aiiie. And if the iusurei', c()nv(‘vnr, (u' manaii-er of 
“ such i’niud slioidd bi'the di covert'r of ihe ^amo, lie sliould 
not only ket'}) the insurance nK>]iey or reward given him, 
and !>e discliargetl ol’ the [jenalties t(.» whicli he Mas liable • 
by reason oi' such ollencc, but should also have to liis own 
use oiu^ half of the ibrfeitures herein' imposed upon the parly 
or parties making sueli insui'aiue oi- agi'eemenl, or reieiv- 
inif the goods as albi’e''aitl: and in case no discov('r'%s!iotd(l 
be mad(' by the insurer, ecji;\eyor, av manager as aibresaid, 

“ aiul the parly or parties inbured or concene'd in siichagrce- 
meni sliould make discovei’v therc'oll lie should recover and 
rect'ive back sucfi insurance money or piviuiiim as he liad 
|Kiid ujiuii such insurance or agreement, and should have to 
his own U'C one moiety of th(' ibrleilirt’os imposed upon 


a 


4b 
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such insurer, conveyor, or manager as aforesaid, yiul should 
also be discharged of the forfeitures hereby imposed upon 
^ him or tliem.” 


8&9W. 3. 
c. 36. S. I. 


c 

A few years afterwards, lustrings, the manufacture of whicl^ 
till then was little known in FMgland^ having been workcil to 
great perfection by the R«yal Lustring Company, the legisla¬ 
ture found it necessary to protect this branch of trade, by pro¬ 
hibiting the importation of such silks from foreign countries 
into this, without ^paying the duties, whether by direct means, 
or by the way of insurance. It was enacted, “ that every per- 
“ son, who should import any foreign alamodes or lustrings 
“ from parts beyond the seas, into any port or place within 
the kingdom of England^ dominion of Wales^ without 
paying the rates, customs, impositions, and duties, tliat 
should be due and payable for the same at such importation, 
or should import,any alamodes or lustrings, prohibited by 
law to be import'd, or should, by way of insurance or 
otherwise, undertake or agree to deliver, or in pursuance of 
any undertaking, agreement, or insurance, should deliver, 
or cause to be delivered, any such goods or merchandize, 
“ and every person who should agree to pay any sum or sums 
“ of money, premium, or reward for insuring or conveying 
any such goods or merchandize, or should knowingly take 
or receive the same into his, her, or their house, shop, or 
warehouse, custody or possession, sueli person or persons 
should and might be prosecuted lor any of the oflences or 
matters aforesaid, in any action, suit, or information.” 


The second section of this statute enables persons to sue for 
the penalties imposed by the former act of William and Mart^ 
by action debt, bill, plaint, or information, in any of His 
Majesty’s courts of record of Westminster. 


Mir. c. I. Wool being the staple manufacture of this kingdom, h 

ut of 
law; 

a afterwards more expressly in the reign of Edxsoard the 

c. 3x Third,' since which period this branch of trade has been 
much attended to, and any oflences against it have 
4G.X.C.11. met with corporal and i)ccuiuary {)unibhmcnts by several 


s. 3. 

a I Ed. 3. 
c. I. 


was always deemed a lieinous offence to transport it < 
the realm: for we find it was forbidden at the common 


subse-' 
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aiibsequent stututes. This being the case, an insurance upon 
wool so to be exported ivtust have been void; because the 
very foundation of the contract was contrary to law. But 
notwithstanding these restrictions, the practice of exporting 
wool became so frequent, as well as the practice of insuring 
, such cargoes, and undertaking to deliver them safely abroad, 
that it became necessary for the legislature to interpose, and 
by a new declaration of the law, and the imposition of 
a heavy penalty, to endeavour to chcck^the growing evil. 
Accordingly it was enacted, that every person, who by way iz g. 2. 
of insurance or otherwise, should undertake or agree, that 
any wool, wool-fells, wool-stocks, mortlings, shortlings, 
worsted, L^'c, should be carried or convet'ed to any jxarts 
beyond the seas from any port or place whatsoever within 
“ this kingdom or Ireland; or in pursuance of such insu- 
“ ranee, undertaking, or agreoincnt, should deliver, or cause 
to be delivered, any of the said goods, in parts beyond the 


“ seas, such person, and all and every his aiders, ^'C, should 
“ for every*such offence fbrleit aiul lose the sum of five 
hundred pounds.” The next section inflicts a like pe¬ 
nalty on the insured: and the Ibilowing one, in order to 
<'iU‘oiiragc the parties to disclose such contracts, releases tlie 
party informing from all tlu? pcnaltie!#to whicli lie Jiimsclf 
was subject, and also gives liirn the whole of the forfeiture, 
after deducLing the charges of tlic prosecution. 


500/, penal¬ 
ty on il^e 
insuier who 
insures or 
procures 
wool to be 
hnded in fo> 
reign parts. 
Sect. 30. 
Sect. 31. 


But in order wholly to prevent this illicit exportation of 
wool, it was necessary for llie legislature to go one step fur¬ 
ther : because, as policies are Irequeutly made on goods, as 
well as on sliips, in which the insurer undertakes, in consi¬ 
deration of tlie premium, to hear all the risks and hazards of 
the voyage; aiul as it is generally unknow'ii to the insurers 
what sorts of goods are loaded on board any sliip or vessel, it 
happened that insurances were made on wool or woollen yarrt 
to be carried from Greut Britain or Ireland to tbreign ports, 
or on woollen nuiniifactures to be carrieil from Ireland. There¬ 
fore it was declared, “ that all jjolicies of insurance, which Same aiu 

should be made on coods and merchandizes, loadon or to !- 33 - 

” . Insurances 

“ be louden, on any ship or vessel bound from Great Britain on woolij?n 
or Ireland to foreign parts beyond the seas, which should 
afterwards appear to be w^ool or woollen yarn, or any other 

c c 3 species 
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Geo. 3. 
c. 38. 


45. 


Sect. 46. 


Sict. 48. 


OF PROHIBITED GOODS. [Ci}aj>. Xllh 

species of wool, or woollen manufactures fz'om Irkand ; aiwi 
all policic's of insurance which should be made on any ship 
or vessel bound from Great liritain or Ireland to Ibrciirii 

,0 

parts beyond the seas, which should have on board any 
“ ^^'ool or W'OoHenyarn. or any otiier species of wool or wool- 
leii manufactures from Ireland^ .should be deemed and takcji 
to be null and void, uotwithstandinij any words or a^ree- 
“ ment whatsocv(‘r5 ’.vlijch should be inserted in any such 
policy of insiira^^ice; find nothing should be recovered by 
the (is.sured in cither case for loss or damage, or for the 
‘‘ pi'cmiinn whicli should have been given as the consideration 
ibr in.-uring .such goods and meichandizes, ship or vessel." 


Tiii.s latter 'act, as far as relates to Ireland^ has been repealed 
by a subsequent .Hatutc of 20 Geo, 3 , c. 6. 


it, 

a 


In a late session of*pariiament an act j)asscd for reducing all 
the laws relative to the exportation of wool into one statute ; 
and for the first olleiice of that sort inflicts a ponalty' oJ’ 5©/. 
with six moiulis’ solitary iinjzrisomnent for expoiting wool, 
7 ’)ic 4';th section of that statute declares that, “ every per.son 
or persons who, by way of insurance or otherwise, shall un¬ 
dertake or agree Aat any sheep, wool, or any other of the 
“ enumerated articles in the statute, shall be carried or coii- 
veyed to any j>arth beyond the seas, JVom any port or ))lace 
wliat-oever williin this kingdom, or in pursuance of .‘'Ueh 
um.'erJakiii^ la- agreement, shall deliver, or cause or procure 
*'• to be de!l\ered, any sheej), wool, in parts beyoiiil the 
“ seas, such ]}ersoii or per.sons, their aiders and abcttoi>, .^hall 
uj'On e(j!nieti(m be liable to the ?aiuc piiiii.slinuuit as the 
expca’i;ei>.” 


The next .section iidlicts a like penalty u|)on tiie persons 
qiaving tor such insurance. 

Bui as insurances are IretjiK Utly^ made on goods, the insurer 
not knowing what the goods are, it is declared that all poli- 
cies of insurance w'hich .shall be made on goods and mer- 
“ chandizes, laden or to be laden on any ship or vessel bounti 
“ from Great Britain to foreign parts, which shall afterwards 
appear to be w'ool, woollen, or worsted yarn, cjjr. shall be 

deemed 
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‘‘ tlccmed and taken to be mill and void, notwithstanding any 
words or am*cenic!ii whatsoever, whicli ^haIl be inserted in 

o 

“ such policy of insurance, and nothing shall be recovered 
by the assured from the insurer for loss or damage, or for 
the premium which shall have been given as the considcra- 
tion for such insurance.’' , 


From an attentive vie\Y of these gtatutes, the idea of the 
Briiisk parliament may bo clearly And decidedly collected: 
and the statutes just referred to are the most general jn their 
import thfflicould be found upon the subject; and consequent¬ 
ly the most pi'oper to be mentioned here. 


The question naturally ocem’s, wlr'it goods come unde r the 

^!e^cription of ]irohibiled goods so as to render an insurance 

upon them void. To meiilion by name all the diflercut kiudo 

uf merchamli7.c, wliich fall under that description, would be 

tedious and. as it should seem, wholly unnecessary. Thu' 

much mav be laid down as a genojal proposition, that all in- 

Mirances upon goods, forbidden to be exported or imported, 

by positive statutes, by the gimeral rules of our municipal 

law, or by lie’ king’s |)roclamation in time of '•^s:ar; or which, 

from the naUii’e of the et)imnodily, and by the laws of nations, 

must necessarily be contraband, art* absolutelj' null and void. 

l.-ndcr the first division may be nmkecl all ofleuccs against 

• * ^ ^ 
the revenue-laws of this country : and therelbrc if an insurance 

were made in order lo protect Mmiggled gooiN, such insurance 
would doubtless be ol' no elfeel. 'Fo this head also may be 
rt'ferred any breach td’ the navigation-acts, which wore estab¬ 
lished lor the ])rot( ctioa, encouragement, and advancement ol* 
our commercial and naval iufercijts; and which have produced 
those effects t<^ the womleri'ul extension of our commerce, and 
the aggrandizement of the nation. At a very early period of 5 Riji. 
the history of this country, several wise provisions vvc*re 
by parliament, sole!}' with this view : but on account of the 
low state of commerce in tliose ages, w'liich was the more de¬ 
pressed by the warlike spirit of the nation, and the intestine 
commotions that agitated and disturbed the state, those jiro- 
visions in some measure failed of their ollect. But the most 
beneficial statute for the trade and commerce of England is 
liio Jhinous navigation-act, which passed soon after the rcstor- 

c c 1 ation 
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Scobel, 132. 


7 Hume’s 
Hist, of 
Kng. 21 1 . 


12 Cm. ? * 

c. 11. s. T. 


OF PROHIBITED GOODS. [Chap. XIII. 

ation ot Charles the Second; the outlines of whicli were first 
framed, ia tlie time of the commonwealth, by Oliver CronvwelL 
By the reports of historians, we do not find that he framed it 
witli any view to those Deneficiai effects, which sprang from 
it, bat with a partial and confined intention, being designed 
by him to mortify our own sugar-islands, which were disaf¬ 
fected to the parliament, and held out for the King, by stop¬ 
ping the lucrative trade, which they then held with the Dutch. 
Another motive for his ^conduct was this, that as the Dutch 
were at that time rising into opulence and wealth, and had 
given him disgust; and as their commerce did n§l»consist so 
much in the produce of their own country (which afforded but 
few commodities) as in being the general carriers and factors 
of Europe^ he had it in his power to affect tlicir trade in a 
considerable degree, by prohibiting all nations from importing 
into England in their own bottoms any commodity, which 
was not the growth 'and inaniilacture of their own country- 
At the restoration, how'ovcr, those plans, the good effects of 
which had probably been experienced, were adopted by the 
Iccfal and real constitution of the country, and were considor- 
ably improved by inserting clauses, which had been oviu'looked 
and omitted in tlie original design, or which time and ex¬ 
perience Jiad j)ointed out as necessary to the completion of that 
system, the beneficial elfects of which are at this day inoht 
sensibly felt- It is not vvlioliy impertinent in a work like the 
present to state briefly the outlines of a statute, so* considerably 
aflectin<j the comincreial interests of the nation, and which 
has served as the groundwork of all subsequent laws for the 
good management of British navigation. 

The first section of the act declares, “ tliat no goods shall 
be imported into, or exported out ol^ any plantations or 
tei'ritories to llis Majesty belonging in Asia^ Africa^ or 
America^ but in such ships only as belong to the p(*ople of 
England or Ireland^ Wales or Bertvich^ or arc of tlie built ol^ 
‘‘ and belonging to any of the said territories, as the pro- 
‘‘ prictors thereoli and whereof the master and three-fourths 
of the mariners are English^ (which woril, by a subsequent 
statute, 13 and 14 Car. 2. c. ii. s. 6, was explained to 
mean His Majesty's subjects of Englajid^ Ireland^ and his 
‘‘ plantations generally), under penalty of the forfeiture of all 

the 
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“ the goods and commodities which shall be imported into, 
“ or exported out of, any of the said places, in any other 
** ship or vessel, as also of tlie ship and vessel.” It is also 
declared, “ that no goods of the growth, manufacture, or 
production of Africa^ Asia^ or America^ be imported into 
England^ Ireland^ Wales, Guernsey^ Jersey, or in 

‘‘ any other ships than such as belong to the [jeoplc of Eng- 
‘‘ land, Ireland, Wales, or Berwick, o^ of the plantations to 
His Majesty belonging, ns the proprietors thereof, and 
whereof the master and three-fourths of the marinei^ are 
English, under the penalty of the forfeiture of all such 
goods, and of the ship.” {a) 

No goo(K of foreign growth, production, or mniiufacture, 
wliich are to be brought into England, Ireland, Wales, Gnern- 
setj, Jerseij, or Berwick, in English-hnWi shipping, or otiicr 
shipping belonging to some of the aforesaid places, and navi- 
gated by English mariners as aforesaid, shall be brought from 
any other j>laces but those of the growtji or manufacture, or 
from those ports where the goods are first usually shipped 
for transportation, under the penalty of the forfeiture of all 
“ such goods as shall be; imported from any other place, as 
“ also of the said ship.” 

It shall not be lawful to load in any ships, whereof any 
stranger or strangers born (unless such as be denizens, or na- 

(rt) Therefore where a policy was enocted upon a l^nnhh ship at and 
from Bengal (in which there are Danish settlements) to Copt nhfigeyi, and the 
■^hip loaded, on tlie 5th of AJarch i797» at CulviUta, contrary to tlic 
Car. t. c. 18. s. 1. tliC insurance was hedd to be void, althoiijjh the prac¬ 
tice of loading ships at Calcutta had prevailed for a great length of time; 
and the act of 37 Geo. 3. c. n;. which passed soon after the shipment in 
question took place, authorised such shipments in future. 

So also in the same court it was held, that a Swedish ship, insured at and 
from her loading port in the Dad Indies to Gotlcnbnrghy iuul contravened 
the navigation laws of Great lintain, by taking in part of the cargo at 
A/flrf/fi.s, and eonscqucntly that the insurance wa* void. 

And in tlie Court of King’s Bench it was sul)sequeHtly held, tlial colonial 
prodiiee could not higally be shipped from tlie British Indies for 

Gibraltar; anil cannot be therefore the subject of a valid insurance; nor 
docs it alter the case, that leave was given by the policy to excimnge the 
goods at another island, the goods never having been in fact exchanged, 
and the original destination, when shipped, being Gihraltar, that purpose 
was illegal. 


Sect. 3. 


See an act of 
z W.& M. 
S.I. c. 9, 

prohibiting 
ilie import- 
ntion of 
thrown silk 


4. 

section 
Was ulteied 
ab to tlie im- 
jiort.aloo of 
American 
drugs by 
7 Ann. 
c. 8. s. 12. 


Sect. C- 


Morck V. 
Abel, 3 Bos. 
& Pull. 35. 




Chalmers v. 
^• 11 , 3 Bos. 
dc Pull. 604, 


Lubbock V. 
Potis, 

7 East, 449. 


turalized) 
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taralized) be owners, part owners, or master, whereof tliree- 
fourtlis of the mariners, at least, shall not be any 

“ fislj, victual, goods, and merchandizes, from one port or creek 
oi England^ Ireland^ Gaernsnj^ Jt’rsr?/^ or to 

“ another port or creek of the same, under penalty, and fbrfei- 
“ (are of all such goods^ togctl/cr with the ship or vessel.” 



a 

a 

6i 

(« 

(( 

a 

66 

66 

6i 

6. 

66 


“ Whore any privih'ge is given by the book of rates to goods 
or connnodities cx]>brtod or imjjorted in Ejiglis/i-hmli ship- 
pivg, that is to say, shipping built in England^ Ireland^ IValcs^ 

Bermcky or in any ofthe lands, dominions, 
and territories beloiging to His Majcsly, in Africa^ jh:a^ or 
/Imrrh'o, it always is to be understood, that the master aiul 
three-fourths of the inariners be English; and where it is 
reejuired that the master and three-fourths of the manners 
be Englishy the tnie intent thereof is, that they should con¬ 
tinue such during the whole voyage, unless in case of sickness, 
death, or being taken prisoners in the voyage, to be provc<l 
by the oath of th§ master or chief ofTicer of the sliij>.” 


Sect. S. Tlio eighth section prohibit 3 the importation of goods of the 

growth oi Mnscmiif^ Rmsia^ or the or ('tnpii’o 

into England^ except in /J??g 7 /.s'/?-built ships, Avhereot'tlie master 
and three-fourths of the mariners inu>t also be EngUshj under 
tlie penalty of forfeiting both ship and goods. 


tJpon rhi; 
iect. see 13 
& 14 Car. r, 
c. ri, s. -T. ^ 
6 (ieo. p 
c Ic. s. I. 


Sect 10. 


the nintJi section declares, that all wines oflhe growth oi Erance 
or Gninamj^ nuported in any other tiuai h'irglhfi ves^e].'', slniil bo 
deemed aliens' goods, and pay all strangers’ customs and duties: 
whicli provision i.s extended to certain commodities, named in 
tlic act, of the growth of Hpain^ the Cavaric$^ Madeira^ PoHugal^ 
or the IVcstet'U hland::^ and of Mnscovip Busnift^ and Turkrij, It 
was also ordained by the next subsequent section of tlu' statute, 
it) order to prevent the colouring or buying of foreign sJiips, that 
no foreign sliip shoidd pass as a ship X.oFjigUuid^ Irdand^ IValfy, 
or Bcr^ixnc/i% until those claiming the said sliip sliould make ap¬ 
pear to the chief oHicer of the custonia that tiny were not aliens, 
and should have taken an oath, that such shi}> was bonaJf'dtyAnd 
without fraud, by them bought for a valuable consideration, 
expressing ihe sum, and afro the time, place, and persons, from 

whom 
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vvJioni it was buLiglit, ami who were the part owners: upon 
which oath that they slionkl receive a certiticut', wljcrehy such 
ship slioukl in Ihtmv'pass, ami he dec tnecl a ship helonoing to 
the said port, wJiere the oatli as so taken, and receive tficpri- 
viJcg(*s of such ship. I'iie (jflicers of ihc ciMoins ar^ not to Sect, ir. 
allow any privilege tf) any fon*io-n-buiU ship, until c'crtiHcate 
eranted, or juoof of those things n'qiiived by tlii- act. By 
Jho 13th .'.eclion it is [iruvidcd, llm^this^act i.-. not inltaulcd to 13. 
restrain (ho importation of any Kahl-Indi'a cuinsnodities, loaden 
in i'//g//,s 7 i!-l)Lnlt shipping, wlicreof the master and throe-* 
fi>urtlis (;f the niariiiors are Engli^Ju (loin the iiMial place of 
loading in those seas to the suiitliuard ami eastward of the 
Cape of Good llopi\ ahluiugh ihe .-■lid poit-^ be m^t tJie very 
places ot their grov.iii. 'riiojo i'milsn a j)ro\isi\ai in favour Sect. 14S: 
ol goods iinnorted Spitnu Cortiig(d^\\\e -h.ons^ Madeh'a^ 

or i'aunin hlr.toh , and eo-tc( . niiig goods and cemniodiiies 

'Cal oil iroiii I’lie 1 7th sectitin liu- ; 17. 

pe^iCs a duly upon every T'rcuck siiip coining into Faiplard, 

\nd it v.as lastly enacted, that lh<‘ ships if Idiplaad^ Ireland^ 
or /nVTCvr/, sailing to any Eiigji^h pfamations in Ashi^ 

Ajrica^ or ylmcnca^ should be bound in siillicicnl ^urc^tios, 
in proportion i<* tlu' burden of tlie shiji, to bring the goods 
ioaded at sucit jilantalioiis info I'df-p/rna/. 

Hucli ui.re die provisions oi’tliis lamons staUitc, framed by 
tuo wH^dom t»i fmr .‘incofor- lor tie.' pU/jnofion ol’ emr naval 
and maritime strength : upon tii;'- a.aiif.-' !,a\'e all Mib-O'inciit 
commereial r(*gnl:itions been c^laliiidjcd ; .iml iVom iJii; 
sourcG they have derived soIidiU and ^trengih. But in Venn 
have such rnle.s been fra.ned, if iusuiaULCs upon ilje iinport- 
ation or exportation of (he eoHinu)dilies mentioned in tliese 
rUatutes are to be tolcrajed. !r would be to reiuler vind thc'C 
good ami wise plans, and to ‘-et ilie acts of die k gt>!ainr<’ ai, 
defiance. The conclusion is, that such insurances are abso¬ 
lutely null, and of no efiect. 

It was said, in a finiuer })avt of ehajvcr, liiaianin- 
'iiraiice ujxai any goeak, tlu* exporlaliou tir imporlation of 
‘.vhicli was lorhitlden by di(? loyal pi'uelamaf itai in time (;f \sar, 
was equally void, as if jirolnbited by statute. The reason of 1 uhek. 
this that the King’s proclamation in time of war has equal 

force 
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force with an act of parliament, and is no less binding upon 
his subjects. The consequence of this doctrine is, that the 
breach of such a prohibition is equally criminal with the 
breach of a statute; and no contract can be founded upon 
siicli cryninal act, or have any validity. These principles 
were fully considered jn the preceding chapter; and the law 
upon the subject was clearly settled in the case of Delmada v. 
Mottenx^ there cited^ at length; in which it was held, that 
the King had a^i unddubted right to lay on an embargo in time 
of \\;s^r: that the consequence of a breach of such a proclam¬ 
ation liad not been fully asc ertained, but it was certainly a 
criminal act; and wherever a man makes an illegal contract, 
the courts of justice will not lend him their aid to compel a 
pcrformanco. I’lie underwriter was accordingly discharged 
from the demand set up against him. 

A cargo licensed may be insured, and the insurance of 
part i.s not vitiated, though other part of the cargo is not 
licensed, and illegal. 

And where a lictaicc is granted to export gun})Owdcr, and 
more was exported than was specified in the licence, the ex¬ 
portation of the excess oiily.w^aslield to be illegaL; and tliere- 
lore an insurance on the whole cargo was su]>portcd as to >0 
much for which the licence was obtained. But where there 
was no licence, the Court of King’s Bench held an insurance 
void/n fofOy part of the cargo being illegal. Parkin y. Dirk^ 
ii East^ 502. 

A sentence against a neutral by u British Vice-admiralt}^ 
Court, is sufficient evidence from which to presume that the 
ship had been engaged in some illegal transaction. A neutral 
meeting by agreement a British vessel, for the purpose of re¬ 
ceiving gunpowder and arms, is illegal, even though the lat- 
tcl' should have had a licence to export them for the purposes 
of trade. Gibson v. Mair^ i Marsh, 39. and Gibson v. Service^ 

I March. 119. 

We now come to consider those commodities which, from 
their nature, as well as by the laws of nations, arc contraband. 
Upon this occasion Grotius and Bynkershoek are the best 

15 guides 
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guides that can possibly be followed; and from them we may Bynk, lib. i. 
collect, that it is unlawful to carry any thing to besieged cities 
or fortresses; a rule which they declare to have been esta¬ 
blished by common consent, and the usage of all nations- 
Grotius divides goods into three kinds: such as can only be l,ib. 3, c.i. 
of use in time of war ; and these are clearly contraband, such ^ 
as arms and ammunition : 2dly, Such as answer no purpose 
in war, and are merely intended for pleasure; and these may 
be lawfully conveyed to an enemy : i)ut the third kind arc of a 
mixed nature, such as money, provisions, ships, and the ma¬ 
terials of ships; in which case, before we can decide upoi> the 
propriety of exporting such commodities, the situation of the 
war between the contending parties is to be considered. 

Upon this ))oint his reasoning is excellent: “ If,” says he, 

“ 1 cannot defend myself without intercepting the coinrno- 
ditics iiitcuded for my enemies, necessity will give me the 
“ nVht, but still I shall be liable to make restitution, unless 
some other cause of seizure appears. For if the convey- 
ance of such commodities to the enemy shall prevent the 
execution of my plans, and he who carried them kncAV 
that 1 had besieged or blockaded the town^ and that peace 
or a surrender was expected, he shall be answerable for the 
loss sustained by his misconduct.” With this opinion Lib.i.c.ii. 
Ihptkershoek (or the most part coincides: " because, as he ob¬ 
serves, tlie siege alone is the cause why it is not lawful to . 
carry any tiling to the besieged, whether it be contraband or 
not; for a besieged city is never compelled to surrender by 
force, but by famine, and the want of other necessaries. If it 
were to be permitted to supply them with the things of which 
they stand in need, perhaps the assailants would be obliged 
io raise the siege. But as it is impossible to say of what 
things the besieged stand in need, or in what they abound, 
every species of commodity is forbidden to be carried into the 
garrison; for otherwise there would be no certain rule of 
settling disputes. This learmcd author, how'cvcr, differs from 
Grotius, in that passage w'here he says, the carrier of goods 
“ shall be answerable, if peace or a surrender was ex{x?ctcd, 

“ and it was frustrated by such mcaift.” Bmkershoek is of 
opinion, that sucli doctrine is neither consonant to reason, 
nor to the agreements entered into by the laws of nations. 

He reasons thus: “ Quee ratio me arbitrum constituit de 

futura 


(V 
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futura (loditioiic aiit pace? et si neutraexpecti'tur, jam licet 
‘‘ obsossis quiclibet advehere ? imo nuiKjuam licet, durante 
olisidiono, ot amici non est causam amici perdere, vcl quo- 
(jiio niodo doteriorem facerc. Et qili advexit, non ultra 
“ tcncbitiir, quain de dainno culpa dato? atquin iri subditis 
“ ill semper capkale fuit, qnin et in amicis, edietb ante mo- 
“ nitis, sii‘))e et ill uoiinnoriitifi. Rursus, si quis nondum ad- 
voxit, sed, diim advehere voluit, deprehendatur, sola renim 
“ interc( |)t;inirn rclanlione crimus content!, idque' donee 
“ caveatnr, niliil tale in postenim commissum iri?*’ Hecon- 
cludch thus : “ I do not agree to that opinion, having learnt 
from the custom and usages of all nations, to sell all inter- 
“ cr'ptcd goods, and often to iiiflicf, if not a capital, at least 
“ a corjjora] punislnncnt/’ 

. Such arc the opinions ol' these two very learned writers, 
who, although in some rcspectj> they difler, agree in-establish¬ 
ing this as a settled, undisputed rule, that whoever conveys any 
necessnries to a besieged town, camp, or port; is guilty of a 
breach of tlie law of nations. This being the case, an insur- 
anct' upon such commodities must necessarily be void and of 
no cHect, agreeably to the principles which have already been 
advanced. 

One question only remains to be considered; how far in¬ 
surances uj^on good^, the exportation and importation of 
which ai'e fc>rbiddcn by the laws of other countries, are valid ? 
In England^ the law is clear, as it has been laid down by tw^o 
very great Judges, that such insurances are good; because 
the foundation of the contract is not illicit. It has been 
expressly held by Lord Man$Jivld more than once, in which 
he has been eonfirnicd hy the whole Court of King’s Bench, 
that one nation never takei notice of the revenue-laws of 
another; and therefore such an insurance was certainly good 
and valid. A similar opinion seems to have been entertained 
by Lord Ilardwicke; at least so much may be collected from 
his argument, in a case reported in Veset/. 

f 

But although this point is so clearly settled by the law of 
England, in which also the law of France coincides, it is cer¬ 
tain that the expediency of it has been a question whicli Jias 

very 
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very much engaged the attention of some .considerable Freiix:}i 
authors. Their opinions can in no way affect the law of JSwg- 
landLf which stands Upon much higher authority than the 
sentiments of speculative men, however respectable; but it 
may be productive of some amusemerft, if not instruction, 
to see by what arguments the two different opinions are sup¬ 
ported. • 


Those who contend that such insurapces are illegal, argue 
in this "'manner: that they who carry* on commerce in a 
country are obliged, by the cu&tod!)i of nations, and natjural 
law, to conform to the laws of that country wliere they trade. 
Every sovereign has power and jurisdiction over every thing 
done in the countiy, where he has a right to command; lie 
lias consequently a right to make laws^ relative to Commerce 
witliin his dominions, which bind all those who trade, as well 
strangers as subjects. No one can dispute with the sovereign 
the right he has to retain in his own country certain mer¬ 
chandizes which are there to be found, and to prohibit the 
exportation of them. To export them coiitrary to his orders, 
is to strike a blow at his undoubted authority: and con¬ 
sequently it is unjust. But admitting, say they, that a 
Frenchman would not himself be subject to the law of Spain^ 
for the trade which he carries on in Spain, it cannot be denied 
that the Spaniards^ whose assistance he requires, are subject to 
those laws ; and that they offend extremely in assisting him to 
export that, the exportation of whicli is jnchibited by law\ 
This species of trade then is to be considere*.! as illicit, anil 
contrary to good faith ; and consequently the contract of in¬ 
surance, introduced jn order to protect it, by charging the 
insurer with the risk of confiscation, is illicit, and cannot in¬ 
duce any obligation. 


A* 




Those who support the opposite dbetriae contend, that the 
exportation or importation of commodities prohibited by for¬ 
eign laws is no offence; and tliat the means employed to effect 
it arc regarded by the law, as a laudable and iugeuious exer¬ 
tion of skill. Thus the exportation of certain commodities is 
prohibited in Spain, which the government of that country 
has a right to do : but the laws of His Catholic Majeslv are 
not the rule of action for Frenchmen, It is alloived lliein to 

brine 
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bring from Sp«m into France piastres, pistoles, ?:nd silks, for 
the support of the Banks, the manufactures, and the com¬ 
merce of that country. These merchandizes arc a lawful 
branch of trade; and there is no reason why they should not 
be the subject-matter of a contract of insurance. But above all, 
they insist that they are justified by the constant custom; and 
that the reasoners on other side ought to be less strict, when 
it is considered, that this contraband trade is a vice common 
to all commercial ns^tions. The Spaniay'ds and English in 
time of peace j^actisd it in France: it is therefore permitted 
to carry it on in their respective countries, by way of reprisal. 

Whatever difference there may be on the question of ex¬ 
pediency; it is universally admitted by the French writers, 
that insurances upon such goods are valid. We have already 
seen that the same ideas have been adopted by the law of 
England; and that every policy Upon goods, the exportation 
and importation of which is not prohibited by the municipal 
laws of this country, or by the general laws of nations, is 
legal and binding, upon the parties; and the underwriter 
must answer for every loss arising by means of any of the usual 
j^erils. 



( ) 


CHAPTER ‘XIV. 


OJ' Wager-Politiies,^ 


"tT AVING in the four preceding clia})ters staled the various 
cases, in whicli the contract of iuMirance is void li’oin its 


very comnicnccinent, on ;u‘count of‘ its repugnancy to those 
princijdos of justice, equity, niid good fiitli, wliichare the great 
foundatioii of all contracls betueen man and man: \vc proceed 
to treat ol' those policies, which by llie positive statute law of 
the country arc dcclTlrcd to be absolutely •juili and void- Of 
these the largest class are wager-policies, oi’ policies, as they 
arc caUeil, npoji interest or no interest. 


The nature of the contract of insurance, in its origl-jal state. 



perils; and iii eas(' of accidents, daring such voyage, the in¬ 
surer in consideration oi'the pnainuiu he reeei\ed, w is to bear 
the merchant harmless. It followetl irom thence, that the 
contract j-elated to the safety of the voyage* thus [:ardcularly 
describ(?d, in respect either of sliip or ^argo: and that the 
person i!isured could not recover beyond the amount of his 
real loss. 


In process of time, however, variations were iinidc, by f‘X- 
press agreement, from the first kind of poliejs t^^^d in cases 
wlicre the trader did not think it propel to disclose the nature 
of his interest, the insurer dispensed with the insured having 
any interest either in the s!ii}> or eai'g(»- In this last kind ol 
pcdicy (of which we are now to treat) valued Iree from 
average,"’ and intojx'st or no inteiLst,” it is inanilest, that 


the jicrformance of tlu- voyage or adventure, in a reasonable 
time and manner, ami iit»t tlie bare existence of the ship or 
cargt>, is the oi)jcct of the insu’*aactv 


\o\., IJ. 


n .u 
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Ajsievpilo V. 
C^Jinbiidge, 
lo Mod. 77. 
Goddard v. 
G irret, 
a Vein. 26(j. 


Such an object as that, from a reference to the*real nature 
of an inbiiraiice, as .stated in tlie outset of tile chapter, namely, 
that it is a contract of indemnity from a real and manifest, not 
from a sijpposed and id(?ul loss, must have been originally bad. 
Indeed it has been declared from the liench, })rior to the dis- 
enssion of Assievr/h y.Cambridge^ in the reign of Queen Anne^ 
that such insurances we'iC forma hj h\xA \ for it is taken for 
granted in 1692 to be settled law, tliat in former times, if one 
had no inteiest, f^oiigfe the policy ran, ivhrest or no irita'cst^ 
.the insurance \vii% void; because insurances were made for the 
beneftt of trade, and not that persons unconcerned therein, or 
uninlercstcd in the subject-matter, should profit by them. 


De|>aib.i v. 
J l>dlo'.\ . 

(’oii»yu\'» 
Kcp. 36-. 


"riie idea thus started seems lo receive some confirmation 
from the counsel, and was not contradicted by the Court in 
the case of Depaiba v. for the counsel there observed, 

that insurances uppn interest or no interest were introduced 
the revolutitm. 


1 M-u% 70. 
61- 189. 


If lliis was the lav of England in this respect previous to 
the revolution, as tliese cabcs suppose it to be, it was consonant 
to the positive laws of most of the commercial states and coun¬ 
tries in Europe, For we find that by jiositivc regulations of 
Middlcburg,, Genoa^ Konynshurg^ Roita'dam, and Slocliholm, 
all insurances upon wagers, or as interest or no interest, are 
declared to be absolutely void, and of no effect. 


But thoiigli this mode of insuring gained footing in Eng-- 
land^ yet when introduceil, the courts of justice looked upon 
fcese contracts with a jealous eye ; and by their detenninatioii 
.shewed the strong jncjudices which they entertained against 
them. The courts of Equity in particular manifested that their 
inclination would lead them as much as possible to suppress 
such a species of contract: nay, tliat they still considered 
them as void. This is evident from two cases in Vernon'^ 
llcports. 


Ooddart v. 
Garret, 

2 Vern. 269. 
I'rin. ’I'cnn. 

iCyz. 


In one of them, the defendant had lent money on a bot¬ 
tomry bond, but had no interest in the sliip or cargo; the 
money lent was 300/. and ho insured 450/. on the ship; the 
plaintiff's bill was to have the policy deliverexi up, because 

8 the 
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^ V, 

the defend&nt was not concerned in point of interest as to the 
skip or cargo. 

Per Curiam. Take it that the law js settled, that if a man 
has no interest, and insures, the insurance is void, though it 
be expressed in the policy, interested or not interested. The 
reason the law goes upon is, that insurances were made for 
the benefit of trade, and not that persons unconcerned therein, 
and who were not interested in the ship, should profit thereby; 
and *where one •mould have the ben^t of the%nmrance^ he must 
renounce all interest in the ship. And the reason why tfie law 
allows that a man having some interest in the ship or cargo 
may insure more, or five times as much, is, that a merchant 
cannot tell how much or how little his factor may have in 
readiness to lade on board his ship.— Per Cur. Decree the 
policy to be delivered up to be cancelled. 

I 

From the spirit of this decision it may likewise appear^ that 
the Court of Chancery inclined to think, that an insurance 
made without the benefit of salvage to the insurer, was uncon- 
scientious, and a proper subject for relief in equity; for the 
Court expressly says, where one would have the benefit of the 
insurance, he must renounce all interest in the ship. 


In another case also, whicli was on a policy of insurance on Le Pypre 

V 

goods, by agreement valued at 66oL and tlie insured not to be 
obliged to prove any interest: the Lord Chancellor ordered 
the defendant to discover what goods he had put on board; *rerm,i 7 i 0 . 
for although the defendant offered to renounce all interest to 


the insurers, yet it must be referred to the Master to examine 
the value of the goods saved, and to deduct it out of the value 
or sum of 6ool. at which the goods were valued by the agree¬ 
ment. 


There was one very remarkable difference between policies 
upon interest, and such as were not, of which I believe notice 
has already been taken in a former part of this work: namely, 
that in policies upon interest, you recover for the loss 
actually sustained, whether it be total or partial: but upon a 
wager-policy, you qan never recover but for a total loss. All 
the doctrine, which turns upon this distinction between intc- 

p D 2 rest 
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a Rurr.68.1. wafjcr-policies was considered at much* lenirtli bv 

p. a.i4. Lord Mansfield in the famous cause of Gossi v. Withers^ lo 
wlucb we l)ave had occasion more than once to refer. 


Vule ante, 
c. I, 


It lias already been observed, that the security given to thi; 
insured was very considenilily increased b^'^ the erection of 
two Assurance Comjianies, whicli were incorpoiatcd by royal 
charter in the year i 720; for tlic legislature had taken care 
that those corporations *s}ioiild fiave suflicient funds to answer 
ftny d^Miiaiuls that might be made u])on them in the coninion 
coinso of buainess. But this additional security for the in¬ 
sured soon produced inauy dangerous and alarming coiisc- 
queiu'es, which, ii they had not been clieckcd, would luive 
proved very dotrimenfal to llie tratlc'of this comitrv. For 
iiiNtead of coidinhig the busiiio-s t)f insLirances Lo real risks, 
anti considering them mei*ely as an indemnity to the fair 
<lealt'j‘ against any loss witicli he might sustain in the course of 
a liading voyage, wliicli, i\> we have seen, was llu‘ t^riginal 
design of tiu'in; tliat practice, which only prevailed since the 
lit voludon, ol’ insinang Itleal risks, under the names of i/t/e- 
7 ‘c$f or no ivtcrrsU or tholdJurlher piruif of hiltiest than Ike 

'policy^ or \i'iihoid heiiejit f)/ salvage lo the nndrrwrifers^ was 
increasing tt> an alarming degrt'C, and by such rapitl stritlt's 
as to tliroatea liie s])eetlv annihilalion of that lucrative aiul 
most beuflicial branch of trade. Ail these various kinds ot 
insurance just euumeral(:d (and many others, which tlu* inge¬ 
nuity of bad meu found no diilleulty in devising), liaving no 
reference whatever to actual trade t>r commerce, were very 
'justly conbidered as Jiiero gaining or W'agei-poiicies; and 
therefore the Jegl^lature thtjughl, it necessary to give them an 
efibctual clicck, and, by jio.'itive rules, loilx; and ascertain what 
property or interest a merchant should lie [lenuitted to insure. 

Accordingly an act of parliament pas;-e<I in the i9lh year 
of the reign of King Geo; the Second, intituled, An act to 

regulate insurance on slujis belonging lo tlie subjects o('G?w/ 

Britain^ and on merchandizes or cllccls laden llu'rcon,” 
As this act is the most important and most extensive iji the 
whole coth‘ of statute law, with regard lo insuranee, 1 shall 
now cite as much of it at length as relates to the present 
chapter, and alterwards llie other clauses of it under those 

heads to which tliey inoi e innjiedJatcJy apply. 

14 Tlic 
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The causes which co-oi)cratcd to induce the legislative body *9 
to ^ass such an act, are fulJy stated in the preamble. Whereas 
it hath been Ibiifid by experience, that the making assurances 
“ interest or no interest, or without hirthcr [iroof of interest 
tlian the policy, hath been productive of many pernicious 
practices, whereby great ninnbcTs,of ships, with their car- 
goes, have either been fraudulently lost and destroyed, or 
taken by the enemy in time of war; and such assurances 
have encouraged the cxpoi tation oPwool,,and the carrying 
“ on many other prohibited and clandestine trades, which by 
“ means of such assurances have been concealed, and the 
parties concerned secured from loss, as well to the diniinn- 
“ tion of the publick revciiue, as to the great detriment of 
fair t]*aders; and by introducing a mischievous kind of 
“ gaming or wagering, under the pretence of assiiring the 
risk on shipping and fair trade, the inslltuti<.iii and laudable 
design of milking assurances hath been perverted; and that, 

M'hich was intended for the encourjigement of trade and 
navigation, has, in many instances, become hurtful of, and 
de.slrnelive to tin* siime. 


Foi' remedy wliereof be it enacted, tlnit no assurance or Sect. i. 
“ assurances shall be imule by any pi'rson or persons, bodies 
“ cor])urafce or politick, on any ship or ships belonging to Ilis 
Maji'^ty, or any ol' his ^ul)jects, or on any goods, rncr- 
chiuiilizes, or eflects, laden or to be ladi*n on hoard of iiny 
“ such ship or ships, interest or no ijilcrest^ or xvitiionf /nrlfier 
“ proof of' intercsi than the poliep^ or fnj xe-di/ (p\^amin^^ or 

or \i:illivnl benijit of snleapp io Ihe assitrer ; and 

“ that everv sueli iiisuranee sliall be ludl and void to all in- 

*" • 

“ tents and pur{)oses. 


6C 


JVovitled always, tliat assurance on private ships of war, 
fitted out bv any of His ]MajcstyV subjects solely to cruise 
against His Majesty’s enemies, may be made by or for the 
oumors tliereolj interest or jio interest, free of average, and 
without b(‘nefit of salvage to the assurer; any thing herein 
contained to the contrary thereof in any wise notwith- 


standing. 


Sect. 2. 


J> D 3 


l^rovided 



39y 


Sect. 3. 


Ceci. 4. 


bed. 5, 


OF WAGER-POLICIES. [Ghap. XIV. 

c 

“ Provided also, that any merchandizes or effects from any 
“ ports or places in Europe or America^ in the possession of 
the crowns of Spain or Portugal^ may be assured in such 
way and manner, as if this act had not been made. 

The fourth section relates to re-insurances, which will be 
the subject of tlic following chapter. 

r 

^ And be it eviactctf, that all and every sum and sums of 
m6ney to be lent on bottomry, or oirespondentiaf upon any 
sliip or ships belonging to any of His Majesty's subjects, 
bound to or from the East Indies^ shall be lent only on the 
ship, or on the merchandize or effects laden, or to he laden, 
on board of such ship, and shall be so expressed in the 
condition of the said bond; and the benefit of salvage shall 
be allowed to the lender, his agents or assigns, who alone 
shall have a right to make assurance on the 'money so lent: 
“ and no borrower of money on bottomry or respondentia^ as 
“ aforesaid, shall Kecover more on any insurance than the 
value of his interest in the ship, or in the merchandizes or 
effects laden on board of such ship, exclusive of the riioney 
« so borrowed ; and in case it shall appear, that the value of 
his share in the ship, or in the merchandizes or effects laden 
on board, doth not amount to the full sum or sums he had 
“ borrowed as aforesaid, such borrower sliall be responsible to 
the lender for so much of the money borrowed, as he hath 
not laid out on the ship or merchandize laden thereon, with 
lawful interest for the same, together with the assurance, 
and all other charges thereon, in the proportion the money 
not laid out shall bear ^to the whole money lent, notwith- 
standing the ship and merchandizes be totally lost.” 

Upon this last section, of which we shall treat more fully in 
the chapter on Bottomry, it may be sufficient in this place to 
observe, that none but the lender shall have a right to make 
insurance on the money lent. It is also to be remarked, that 
this regulation of insurance on bottomry or respondentia in¬ 
terest, extends only to East India ships: and therefore an in¬ 
surance of a respondentia interest upon any other ships may be 
made in the same manner as they used to be before this act. 

It 
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It has also been decided upon this clause of the act, that it 
never meant or intended to make altt'ration in the manner 
of insurances: and it was declared by the w hole Court in the 
case of Glor^er v. Black, wliich was firily re[)ortod in a former Glover v. 
chapter, to be the established law nnd usage of merchants, that 

and bottoinry nul^t bo^ nientional and spt'cified 'i:,y4. 
in the policy of insurance. 


V.tic .line, 
c. I p 12. 


By the first section of the act it is f^lenr that at this day all 
insurances made contrary to it ar<' absoIin(?ly void and oi* flb 

% w 

eflect: which, as has already been shewn, was also the ease 
by the ancient law of this conntry. It may now lx; maUrial 
to consider first, what cases have, by the conslniction put 
by the learmxl Judges upon thi.s .statute, been held not to 
fall within its description : and secondly, those which do,.and 
in wliich, the policies have consequently been holden to be 
void. 


It was formerly a matter of doubt, whether the act was 
meant to exlc'iu! to insurances of foreign projierty, and on 
foreign ships. The Iielter opinion, however, was, that it did 
nol ; for it was clear, that such insurances did not fall within 
the words oi' the statute; and Ironi an attentive consideration 
of tlie j)re;nnble, tlu'y do nol seem to come under the dcscilp- 
tion of the mischieis, against whicli it was the intention of the 
legislature to provide. But thes(' doubts are entirely at an 
end by sevt'ral tlccisions of the Courts; and [jarfieularly by a 
case, in wliich it was expressly declared by the C'ourt (and 
the reason for it stated), lliat the act was not designed to 
extend to foreign sliips. 


l''ho cas(' was tliis : tlie policy was on goods, on board three 
French vesst'l.s, irom Si, Doniingo to Bonrdeaiix, 'IJie material 
part of it, as to this case, was in the following words: On 

all goods Inatlen or to be loaden on board the ships 
Lc So'n^ncif.r^ La Pnccllc^ Lc raifajiicVy all or any of them. 
The said goods, and inercliatuli/A^s by agreement are, and 
shall be valued at {a) on 25 casks of 

clayed sugar and 12 hogsheads oi nuiscovadoos: the 


Tlifllusson 
V. 1 ‘letchcr, 

Doiigl. 315. 


(r/) 'J’his was blank, as here jirinted. 
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“ io he dnemcd snff.cienl iwoqf of inivreU^ in cate of lot^V The 
first coiiiit iii ilic declaration stated, that floods to a great 
aiiiouiH, Ijcit;:*; tlic property oi' ccrraiii ibreigners, had been 
shipped oa lioard JLe Soi^n. and lliat she had been lost. 
TIk’ second averred, that the goods \v ere shipped on board 
the three or tonic or one of them^ to the amount of the 

sum insured ; and lluit two of ihoni had been captured, and 
the otlu'r lost. 

« 

This case came belbre the Court upon a motion to set aside 
llie writ oi’ enrjuir}', which had been executed before the 
slieriir, after ajude.inent by default, on tljis ground: that the 
jury had asscssetl the datr.iiges to the amount of the defend¬ 
ant’s sid)scrij)tion5 without aiiy prool’of the amount or value 
or any evidence wdiali vcr, except that of the defendant's 
handwriting to the policy. In addition to this objection, an 
affidavit was produced, tending to shew, that in fact the 
instircal hut) no interest.^ It w'as argued for the defendant, 
that by the expia'ss agreement of tlie ptirtics, no other proof 
of interest but the jToIicy was required; and this insurance 
on foreign sliiph and j^roperty v/as not within the statute pro¬ 
hibiting such policies; so that the plaintiff was entitled to 
recover the sum insured by the defendant, even if it could be 
proved that the insured had no pro})crty on board. Hie 
Court said that thi.s>vas not a jadicy wiihin the statute, (breign 
slii})s not liaving been ijicliidc'd in that act, on account of tlu; 
difficulty of bringing witnesses from abroad to jirove the 
interest. The only difficulty there could have been liere, 
was from the circmnslanec of there having been three siiips ; 
but the second count was so framed, as to make the case the 
same, as if there had b(?cn but one. By sufleriiig judgmojii 
to go by dc'fauit, the defendant lias confessed the lilaintifi”:; 
title to recover; and the amount was fixed by the stipulation 
ill the policy. 


Ciaufurd v. 
Hinuer, 

8T.Rep.i.3. 
^Sec the 
same case, 
post 4oy. 
Crauford v. 
Lucena, 
S.P, 

See 35 G.3. 
c,8ot 


In a still more modern case, whicli was much discussed in 
two arguments, one i)f tlie points was, the insurance being on 
Dutch laizr ships, whether a count in the declaration, averring 
that the jdaintiifs as commissioners for the disposal of 
ships and effects made the i:isiirance, and- that the said skipsy 
or any <f them^ xcerc not helongwt^ to His Majesty^ or any of 

Ins 
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his subjects, was good. This point came on upon a demurrer: 
and after argument, 

% 

Lord Kenyon said — “ This question depends on the con¬ 
struction of the statute 19 Geo. 2. c. 37., for notwithstanding 
the argmnent, I think at comrnou law a person might insure 
witliout having any interest; hut the preamble and enacting 
part of the statute remove all doubt; for the act recites the 
mischiefs and inconveniences that had arfecn from the making 
of assurances interest or no interest, and then it enacts (not - 
declaring) that no such assurance shall be made, except in 
certain cases, which for very wise anil politic reasons were 
excepted. Therefore 1 am satisfied that tins count is good, 
unless it bo on an insurance prohibited by that statute. But 
that statute only applies to shi{)s belonging to IIir> Majesty 
or any of his subjects, and does not extend to foreign ships. 
The defendani.’s counsel then wished us to consider these 
ships as belonging to the government of this country: but that 
cannot be, for the property in captured ships is not altered 
before cuiidemtuitiou in the Court of Admiralty. 


C. I. 


It was formerly thought, that a valued policy was a wager* 
policy, like interest or no interest. But this idea is now ex¬ 
ploded, as we sliall presently shew by a solemn decision of the 
Court of King’s Bench. Of thi} diflerence between open and 
valued policies much has l)cen already said; and the origin of Vide ante, 
the latter wiis deriveil fj*om this source, it being sometimes trou- 
l)!esoiiu' to the tradta* to prove the value of his interi'st, or to 
ascertain tiie quaiuity of his lo^s, he gave the insurer a higher 
prc'miuni to agree to estimalt^ his interest at a precise sum. To 
recovei* upon this kind ol’jmlicy, the insured need only prove 
that lie liad an interest, witluxit shewing the value. If indeed 
it appeared, or could be made appear, that the interest proved 
was merely a cover to a wager, in order to evade the statute, 

(here is no doubt such a policy woukl be void. 


All tli is dui'trine ^^as very full}'^ stated, and commented upon Lewis v. 
by Lord Man^M, in giving judgment in a cause then de- 
pending in the court of Kings Bench. “A valued policy,” >167. 
said His Lordship, ‘‘is not to be considered as a wager-policy, c.6.p.i67. 
“ or like interest or no inia'cst. If it weye, it w’ould be void by 

“ the 
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the act of ip Geo. 2 . c. 37. The only effect of the valuation 
‘‘ U fixing the amount of the prime cost; just as if the parties 
Iiatl admitted it at the trial: but in cV’ery argiimcnt and for 
every other purpose, it must be taken that the value was 
“ fixed in such a manner'^ as tliat the insured meant only to have 
an indemnily. If if bo undervalued, the merchant himself 
Stands insurer for the sur[>lus. If it be much ovnvalued^ it 
must be done with a bad view; either to gain, contrary to 
the iplhofjhe lafe King; or with some view to a fraudulent 
‘‘ Joss: tiiereforoan iiisuretl never can be allowed to plead in a 
court of justice, that ho lias grimily overvalued, or thatj^is 
interest was a trifle only. It is settled, that u|)on varaed 
policies tlie merchant need only j^rovc some interest, to 
take it out of 19 Geo. 2. because' the atlverse party has ad- 
“ luitLed the value: and if more were re([iiii’c*ii, tlie agreed 
valuation would signify nothing. But if it should come out 
in j)rooti that a man had insured 2000/. and hail interest 
“ on board to tlie value of a cable only; theix* never has been, 
“ and I believe tjiere never will be a determination, that by 
such an evasion the act of ])arliament may Ix' defeated, 'rherc 
** are many conveniences from allowing valued policies; but 
'inhere they are used merely as a cover to a wager, thi'y would 
“ be considered as an evasion. The effect of the valuation 
is only fixing conclusively the prime cost. If it bean open 
policy, the prime cost must be proved: in a valued policy 
it is agreed.” For tlicse reasons Lord Mansfield held, that 
a valued policy is not voitl by the statute of tlie 19 Geo. 2. 

The passage just (jiiotcd at Icnglh was, in a subsequent 
case, referred to in the judgment of tJie Court; and the doctrine 
there advanced was adojited and confirmed. 

It was an action on a policy of insurance 011 the ship Pro¬ 
vidence at and from Snrinani^ or whatsoever other ports in llic 
West Indies at which the ship might load, to (itiebec. At 
the trial before Lord Mansfield^ at the sittings after Tnnifi/ 
Term 1781, the principal question on the merits was, wlicthcr 
the plaintiff had an insurable interest. It was an insurance 
on the profits expected to arise on a cargo of molosses be¬ 
longing to the plaiiitiffj who liad a contract with government 
to supply the army with spruce be.r. Lord Mansjield thought 

it 
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it an insurable interest. But the part of the case, which 
calls for our attention at present, was a clause declaring, 
that in case of loss, it was agreed that the profits should 
“ be valued at loooL without any other voucher than the 
‘‘ policy.” This, it was insisted, rendered the policy void, 
as well within the letter, as within the/pirit of the 19 Gee. 2. 
c- 37 - 

Lord Man^eldi at the trial, incline to think that the 
contract was a fair one; but still he could not get over/he 
objection, the instrument being void on the face of it. His 
Lordship, however, saved the point for the opinion of the 
Court, a verdict being entered for the plaintiff, subject to that 
reference. 

In Michaelmas Term following, the matter came 011 to be 
heard; when after full argument at tlie bar,* 

Lord Mo 7 is/icld^ C. J, said — I have, since the sittings at. 
Guildhall^ OH f urther consideration, changed my opinion. I 
then thought the present policy within the act of parliament: 
I now think otherwise. On the construction of the act, it 
** has uniformly been held, that a valued policy is not void. 
It is incumbent on the plaintiff'to prove some interest; but 
it is not necessary to go into the whole value. In the case 
of Lexvis v. Rucker, this doctrine was much considered.”— 
[Here His Lordship read the words already reported, and then 
he proceeds thusThis insurance is on the profits of a cargo, 
belonging to a man, having a contract to supply the army, 
and if it arrive, the profits are pretty certain. The mean- 
ing of the policy is not to cA^ade the act of parliament, but 
to avoid the difficulty of going into an exact account of the 
quantum. I cannot distinguish it from a valued policy; 
there is no pretence for saying it is a xs)agermg one.” The 
other Judges concurred; and the postea was given to the 
plaintiff. 

In a case before the late Lord Kenyon, where the interest 
was stated in the policy to be “ on the commissions of the 
plaintiff as consignee of the cargo, valued at 1500/.” His 
Lordship expressed a strong opinion, that this was a good in¬ 
surable 


Flint V. I.e 
Mesurier, 
Sittings after 
Hit Term, 
1796, at 
Guildhall. 
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surablc intcrc'.sr; but the niatlci* being compromised, it did 
not coiiii' to any decision. Since that time, however, the 
<]uc>(ion wa.s bi'ought in a more solemu'jnaniier for llie opi- 
jiitm of the Court upon a case rcs.ervcd. The policy stated the 
insurance to be on profits valued at 2000L The declaration 
averred, and the flict was, lliat the insured. itY/s interested in 
the profits to arise^ and he wade^ from the sale and disposal of 
the said rara^o of noods. This ease was twice argued at the 
bar, once in the lin>e of Lord Kenyon^ and after time taken 
to deliberate, the jndginent of Mr. Justice Grose^ Mr. Justice 
Le. lUanc and liiinseli*, was delivered in a very luminous and 
perspicuous manner by Mj*. Justice iMX^renee^ who declared, 
in the close of it, that Lord Kenyon concuJTed in the judg¬ 
ment so pronomu'ed. d'lu' decision was, that such profits 
were the sul)j('ct of insurance, and the case is argued by His 
Lordshi]) upon geiu'ra! principles of commercial speculation; 
npoii tile opinions of foreign jurists, and iipcm the cases of 
Grant v. Parkinson above-stated, and another, prior in point 
of time to it, namely, llenriekson v. Margetson^ in Michaelmas 
Term 177^^, But* in such a ease it is luei'ssary to shew satis¬ 
factorily that the loss of profits arose from a jieril insured 
against, such as perils of the sea, c^c., not from the state of 
the market, for whicli tiu‘ underv\ riier.s are not rcs})onsil)le. 
In short, it is incumbent on tlu‘ assured to shew, as was ob¬ 
served by Mr. Justice /.rnerewee, in the case now referred to, 
that if there Iiad been no shipwreck, tlicre would have been 
some j)rofit. 


An open policy on profits is good, the assured proving an 
interest in the cargo. 

So also ill the Common Picas, after much deliberation, all 
the Judges of that court were of opinion that avi African cap¬ 
tain, wlio, besides Ins wage.s, was entitled ibr bis trouble and 
attention in purchasing slav('s on the coast of Africa^ and 
selling and disjiosing of tliem in the IVcsi Indies^ to so much 
per cent,^ and otlu'r privileges, liad a good insurable interest 
ill tills reniimoraliuji. 


In all the cases above-quoted, there was something of 
certainty in the profits or c^imnissions which the assured 

expected; 
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expected; anef it aj)peared in them that by a peril insured he 
prevented from enjoying the profit. But where not only 
the profits are an expectation, but the obtaining a cargo, out 
of which the commission is to arise, is also an expectation, 
such an insurance cannot be su])ported witliout entirely de- Knox v. 
stroying the intention of the stat. 19 Geo, 2 , c. 37. Tlic 
case in which the consideration, which t have just uuairioncd, tings at 
occurred, was, in an assurance on the ship Friendship^ at 
and from Bristol to Sf 1 'lumas's ^{[•^Jamnica^ and I'rom 
“ thence back to Dublin^ on commissions vaii^'d at 1000/.” 

The admitted facts wen*, lhat the plaintifi'and one jHexajitfcr 
Itobe^i of Bristol^ merchant, on the 261 h Mrnrh,, it>075 entered 
into a charter-party Tor the voyage in (lueslion: that the ship 
ifV7*67i/'/.'f4//^ sailt'd From llrisiol with a c.ngi) lor .S7. ’J'ho7nas\s^ hni 
*a:hlck VMvp^o xats no! thv pn-pcrfif n/’ the plaintijf\ vnr msured. 

Ip this poliaj: that ihesliip delivered herearg(» at St,Thomas^Sj 
and proceeiled from tlumct* in balln^l tor fjymaiea^ and was 
captured before her arrival, and carried into Cuba^ where she 
was ransomed by the captain, and again procceth’tl for, aiid 
arrived at Jamaica; lhat the poUvp in (jueslion ttv/.v meant and 
intended bp the idaintijf as a7i ifisttrana: vpon the co} 7 missi(ms 
expected to arise apon the sale atid. disjmitioii by the plaintiff 
in Dublin (if produce expected to be shi])pcd on board the said 
ship at Jamaica. Wiicn the counsel frr the plaintiff’ liad opened 
this case, Lord Ellenboronph said, it is agreed, that this in¬ 
surance' was on tlie commissions on the liomevvard cari£o; 
and it is also agreed, lhat the vessel arrived at the jilaco whore 
that homeward cargo was to be shipped, and tio reason is 
assigned whv it was not siii))|)ed. No cargo a]'})ears to 
have been ready; tins an 'iisurance of an expectation ol 
an expectation. If courts of justice were to give t.ffect to 
insurances of this tlescrijilion, they had at om!e better re¬ 
peal the statute against wager-policies. JJie plaintiff wa 
nonsuited. 

In the Following term a motion was made to set aside this 
non.suit, which was reFnsed by the whole C'ourt, tluis confirm¬ 
ing the o])inioa dclivej’cd Dy Lord Ellenboiou^h at Guildhall, 


In another case also it appeared, that an insurance had been De Custj 
made upon any of the packet-boats that should sail from Us- 

ho 7 i 1966. 
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io;/ to Falmouth^ or such other port in England &s His Miijesty 
should tlirect, for one year, from Octoba' 1763, Xo Oetoba' 
1^64, upon any kinds of goods and merchandizes whatsoever. 
And it was agreed, that the goods undf merchandizes shotdd 
be valued at the sufn insured on such packet-boat, voithout 
farther 'proof of interest than the policy ; and to make no re¬ 
turn of premium for want of interest being on bullion or goods. 
The insured had an interest in bullion on board the Hanover 
packet, being one of the King^s packets between Lisbon and 
Falvioiiih ; and it was totally lost within the time mentioned in 
the policy. 

This case has already been quoted for another purpose : but 
on this*point, the Court held, that this was a policy of a pecu¬ 
liar sort; and was an exception out of the statute 19 Geo. 2. 
c. 37. It is a mixed policy; partly a wager^policy, partly an 
open one: and it is a valued policy, and fairly so, without 
fraud or misrepresentation. Therefore the loss having hap¬ 
pened, tlic insured is ejititled as for a total loss. 

« 

It has also been soluinnly settled, that upon a joint capture 
by the army and navy, the officers and crews of the ships, 
before condemnation, have an insurable interest, by virtue of 
the prize act, which usually passes at the commencement of a 

war. 

ThisM'as so held in an action upon a policy of insurance on 
the ship SL DmuingOy at and ixom Omoa to London; upon 
which a case was reserved for the opinion of tlie Court. I he 
facts of the case were these : — C’aptain Lutirell^ coinniaiKllng 
five of His ^lajcsty’s ships, and Captain Dalrymph\ command¬ 
ing a party 0/ the land forces, captured two Spanish register 
ships, lying under the proU'ction of Fort Omoa: that tlic ship 
St* Domingo (on which the insurance was made) was one of the 
prizes, and was comiug liome laden with the property then 
captured; upon which ship the defendant underwrote 500/, : 
and that tlu) ship was lost by perils of the sea. Tlie question 

was, whether, by virtue of the prize act of the 19 Geo» 3. c. 67. 
the officers and crews of the ships under Ca[)ta!n Luttrellhecdi 
such an insurable interest in the St* Domingo^ as to entitle 
them to recover ? 


Lord 
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Lord Mafi^eld .—There are two questions in this cause: 
1st, Whether the sca-ofliccrs had an insurable interest? This 
will depend on tht\nrizc act and proclamation. 2dly, Whe¬ 
ther possession wouTcl entitle them to insure, upon the bare 
contingency of aluturc grant from thetrown ? As to the 
first, consider the act of parliament, which gives to all the 
people on board, that is, to the flag olHoers, commanders, and 
other officers; to the .seamen, marines, and soldiers on board 
every ship and vessel, of war, the sole intj.*rest and property of 
and in all and every ship and vessel, goods andrfncrcimndizes, 
M’hicli they shall take (hiring the war, after condemnation. 
Does the act say, that the seamen only shall take ? does it 
leave a joint capture by the army and Jiavy undefined ? Cer¬ 
tainly not. Sujipose, for instance, a case which I remember 
to have liappcned ; a Dutch and Eu^lisk fleet combined cap¬ 
tured .some ships ; the Rnglhh sailors could not take solely ; nor 
could the act mean that they should have nothing. In the 
case in question, suppose Captain Dalrymplc had given no 
assistance, is there any doubt that Cajitain LuttrelL would have 
taken the wliole? The only difference is,^ that now he has 
not the merit of a sole capture. word soldicr^^ in tKp 

proclamation, means soldiers on board the ship. Thus It 
stands on the act and proclamation. But supposing that 
tioiibtful, as far back as Qiuvn An?ic^s time down to the present* 
wherever a capture has been made by a King’s ship or a pri¬ 
vateer, the crown ha.s always given a grant of it after con¬ 
demnation. There is no instance to tlic contrary. Is then 
the contingency of the shi[)’s coming safe such an interest as 
the captor may insure ? Insurance is a contract of indemnity; 
some interest is necesvsary, but not any particular form of in¬ 
terest ; it does not dc})end on a vested formal interest. The 
question is, Whether thi.s contingency is such a benefit to the 
assured, as will make it a loss to him, if the sliip does not 
arrive? An insurance on the profits of a voyage was holden 
to be good. {Fide suproy 402). An agent of prizes may 
insure the arrival of a ship, which will produce him profit; 
tor though he has not the possession of the property, he has 
such an interest in the ship coming home, as tliat he may in¬ 
sure. Here the possession is in the assured, and a certain 
expectation of receiving the property captured IVom the crown, 
which gives him an interest in the arrival. It is not a vested 

interest, 
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interest, but such an expectation as never was defeated. Judg¬ 
ment for the plaintiff, (fl) 

So in a more modern case it has been held that the captors 
of ships seized by them as prize have an insurable interest in 
them, in the voyage home for the purpose of bringing them to 
adjudication in the Admiralty; so that although the Court of 
Admiralty should ultimately adjudge them to be no prize, and 
award restitution to,the original ownex's, the captors are not 
entitled to a Keturn'of premium. The point came before the 
coRirt upon a case i*escrved at the trial. 

Lord Kenyon^ after argument, observed, “ tliat if it were n 
legal capture, the captors were entitled; if the capture were 
imjjrojjcrly made, they were liable to be called to account in 
the court of Admiralty, where they might be amerced in 
damages and costs. They had therefore a right to insure 
themselves against the decision, that might have loaded them 
with damages and costs. On this short ground 1 am of 
opinion tliat the,assured had an insurable interest, tliat the 
risk was begun, and tliat there can be no return of preiniunu’* 

Mr. Justici' I'hc wliole difficulty has arisen from 

%> 

confounding an absoluli; iiuh'feasible interest with an insurable 
interesl. It is not prettaided that the a.^sured had the abso¬ 
lute property in the suliject of insurance; neither neeil they 
liavo such property to make the policy legal; it is sufficient if 
tJiey had an insurable interest: and according to wliat was 
said by Lord Manyitld in JLe Cras v. they certainly 

had an insurable interest. Jfihe3’^]iad succ('edec! in tfie court 
of Admiralty, it will be admitted that t!n;y had a.n insurable 
interest; and in case of tlieir not succeeding there, there were 
events in which tlu'y might be made answerable, and against 
which it was conipt^tent to them to insurt^” 

Mr. Justice L(Vwrenv.i\ — “ "I’lie case turns on this short 
question, Whether or not the assured had an interest which 

(fl) Since the former editions of thit> ))ook, I have had an opportunity of 
comjmrinj^ iny own note of the above case with that of another gentleman 
at the Bar; and have thereby been enabled to give a fuller account of 
Lord MansficliV argument. Sec Stirling v. Vaughan^ 11 61 y. 

they 
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they mh§tft ifisure? Did they mean tp jj^e? or was there 
not :i loss a^ains^which they might' iioidemnify thentselves by 
a policy ? I do n^^ean a certain but a possible loss.. Now 
it has been shewn that this was a case in which the Admlrd^ V 
might have decreed costs and damages, and that is 
It might be asked in the language of Lord Mansjetd in l^e 
Cras V. Hushes^ Had not the insured'incli an interest in the 
s hy * ^qining^ home, as to entitle them to an indemnity ? I 
thkikajha y |Uud therefore the plainti^s are not entitled to 
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■'!So also th'e commissioners appointed by the ao^ of tlie Craufurd 
35 Geo, 3, c. 80. for the purpose of taking care and^|^posing grermTep. 
of Dutch shins and eflccts detained in or broufflit'^''lnto the 
ports of this kingdom, and who by their cbmniission are to for another 
manage, sell, and disjjose of the same to the best advantage, 
acceding to the instructions they should frpm time to time Lucena, 
req^ij^from His Majesty and the privy council, contended fn^t^Exch’. 
they had an insurable in Dutch sliips and effects sei2ed 

at sea by His Majesty^a mips of war, that they might m the 



brought into the ports of this kingdom; that they migh 
sure in their own name; and a count in a declaration oA 
a policy, stating the nature of their trust, and averring 
they as %Hch commissioners were interested in the said ships 
and goods, and that the said insurance was made to and for 
their use, benefit,"and account, as such commissioners, was, 
upon demurrer, holdentto be good, the Court of King's 
Bench considering themSm light of trustees, consignees, 
or agents, in either of which characters it i^as conceived tliey 
had an insurable interest. 


Those causes continued to agitate Wesbminster^hall for a 
great number of years; and the arguments have 2^ ipto con¬ 
siderable lengtn, all of which, both as used at tne 
the learned Judges, are fully reported in 3 Bos, & Puller^ 75. 
and by the same gentlemen in 2 Nem Rep, from p. 269 to 
329. I need hardly say, when the high character of the 
British Bench is considered, that these arguments contain a 
great mass of erudition on the subject of insurable interest. 
1 find it quite impossible to give those arguments in this place, 
without swelling my work to a size which would far exceed its 
VOL. II. EE t^iginal 
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original design. Q^ides, as the Dutch commissioQ^QOW at 
an end, the precise qi^dstions agitated in these causes never 
can arise again. I shul therefore content r iyself with stating 
the history and the event of the suits, referring the practiser 
and the diligent student to the reporters. 


The case was three tknes argued in the Exchequer-chamber, 
and the judgment of the Court of King^s Bencl^.v^as a^rqed 
by Lord Ahaiil^^ Chief Justice of the Com|poo Pleasj^ptd 
Chief Baron M^Domld^ Heath and Rooke 
Thompson, and GTaham Barons, against the opinid^^ l^r. 
Justice C^amh'e^ HiL T, 1802. 3 Bos. & Pull. 75. A w^.of 
errtn- afterwards brought upon this judgment in Ae 
House oT Lords; and after much argument at the bar, several 
questions were referred to the learned Judges, a majority of 
whom were for affirming the judgment of the Exchequer- 
chamber. But some doubts having arisen in the Hoiise of 
Lords, as to the extent of the damages which had been 
particularly by the then Lord Chancellor {Erskhie)^ and by 
Lords Eldo 7 i osidi^Ellcnborotigh^ facias dc 7 iovo was 

vfi^^rded in Julp 1806, which came on to be tried before Lord 
• ^^knf}orougk at the sittings after Mic. T. 1806. In the course 
of the discussion which liad taken place, it was pretty gene¬ 
rally understood, that whatever differences of opinion there 
might be rejecting the interest of the Dutch commissioners, 
the House of Lords and all the Judges were clearly of 
opinion, that His Majesty bad undoubtedly an insurable 
iiiterest in the ^ips and carg>^ possession of under 

the authority, of the above-mentioned statute; therefore the 
Attorney-general {Gibbs) and myself, who were of counsel for 
the plaintiffs, thought it our duty, under these circumstances, 
to take verdicts on those counts which averred the interest 
to be in the King. Lord Ellenborough also directed the jurj' 
that, in ^ opinion, His Majesty had a goo^ insurable in- 
tcrest^ updd which direction the underwriters, by their coun¬ 
sel, tendered His Lordship a bill of exceptions. The parties 
agreed to carry the writ of error to the House of Lords at 
once, withopt going through the Court of Exchequer-cham¬ 
ber: and at lost, on the 29th June 1808, the House unani¬ 
mously, with the ooncurrence of all the Judges, gavejudgm^t 
tor the assured, affirming the judgment of the KingV Bench. 
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In BSth V. ^hompson^ 13 Easty and in Hagedom v. 

Oliversdriy 2 il^.^and S. 485. where a person mak^ an in¬ 
surance for the bc'iefit of A. without his knowledge^ it was, 
held that A. may subsequently ratify i^, and the in^urandl^ 
shall inure to his benefit, upon the principle that omnftrati^ 
habiiio retrotrakitur^ et priori mandaio equiparaiUr, This 
was also a great point in Craiifurd v. ^Eucena: and see also 
Stirling v. Vnughan^ ii East^ 619. But if the fact be ex- Routhv. 
presjsl^^lbundf by the jury that the insegrance was made on 
a 96 cu^t of the captors of a ship, it excludes all'consideration, >128, 
whnt^er^fl^ count could be sustained, averring the interest to 
be^ln the cr6wn, as in the case of Eucena v. Cratffi^. 

In a case in the Court of Common Pleas, where a house in Hill and an- 
Spaiiiy who were indebted to the plaintiflfs, had consigned crewn'^iBos* 
goo^ to Messrs. Euboisy and indorsed the bill of lading to & Pull 315, 
thei^ with a letter annexed, directing them tp hold a part of 
the %jd cargo for the use of the plaintiffs, who upon getting 
such intelligence made Ijh^^^surancc in question, although 
they had given no or^efs Ibr the goods, the Court held th%t 
the plaintiffs, being creditors of the house in S«e Ander. 

a good consideration for the assignmentand that thare^e 
there could be no doubt that the plaintiffs h^d a good insurable ^ 
interest. 


So also in the same court, it was held that where ^mati had Wolfe and 
consigned a cargo to thqj^ Cudbear Company in London^ and HomcastlV, 
drawn bills for the amouKix, \§it transmitted the bills of lading 
fhrough the plaintiffs, his general agents,^ to be sent to the 
Cudbear Company that they might insure, and he at the same 
time drew on plaintiffs for 300/. which bills accepted and 
paid : but the Cudbear Company refused to accept the bills 
drawn on them^ or take to the cargo, or to insure, upon which 
the plaintiffs made insui'ance in their own name, and informed 
the consignor, who approved thereof;—the plaintiffs were to be 
considered as consignees of the whole, and had a right in that 
character to insure for the benefit of their consignor; and 
that they had a clear insurable interest in themselves to the 
amount of 300/. 


But 


n r - 
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But still in the construction of the act it^has always been 
holden, that all insurances made by person^aving no interest 
in the event about which they insure, or iftlthout reference to 
any property on board, are merely wagers, destructive of the 
true ends for wdiich this contract was introduced into the 
mercantile world ; and ^therefore arc to be considered as abso- 
null and void. 

t 

Upon a motion f®r a new trial, Lord Afrtwj/fe/d, who had 
•tri^d the cause, made the following report: — This was an action 
brought by the plaintiff, who was a surgeon on board an East 
Indiaman^ against the defendant, a passenger in the same ship, 
to recover a sum of loool. upon a special agreement, bearing 
tlate tlic i8th of i^/i^i774; by which, after reciting, that 
“ whereas the plaintiff had agreed to pay to the defendant 
the sum of 20/. sterling at the next port the ship sli^ild 
“ arrive at, it was witnessed that he the defendant, in con- 
“ sideration thereof, did undertake that the said ship shbuld 
save her passage to China that season : and in case she did 
f* not, that then he would pay to the plaintiff the sum ol' 
1000/. at the end of one month after the arrival of the said 
ship in the river Thames"^ At the trial it appeared, that 
the plaintiff duly paid the amount of the 2oL to the defendant 
at the next port, in pagodas: that the vessel being delayed 
below the Cape and Madras in consequence of a miscalcu¬ 
lation of five days in the reckoning, and the monsoons setting 
in earlier than usual, she lost her passage. That the plaintiff' 
had some goods on board, which were liable to suffer by the loss 
of the season ; and that whilst it was still doubtful whctlier the 
ship would or would not save her passage, the captain had 
applied to each of tlie parties, to persuade them to rescind 
the agreement! representing that the sum to be paid in either 
event would be more than the loser could afford. That the 
plaintiff was willing to have cancelled the agreement; but the 
defendant positively refused. The jury found a verdict for the 
plaintiff^ damages 980/., but I gave the defendant leave to 
move for a new trial upon the question, Whether this were not 
an agreement within the statute 19 G. 2. c. 37. and therefore 
void? 

After this case had been fully argued at the bar, 
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Lord"'JlfaTts/^ld said, — “ A policy of insurance is in tlie 
nature of it, a contract of indemnity, an<l of great benefit to 
trade. But the of it was perverted by its being turned 
into a wager. To remedy this evil, the statute of the 19 G. 2. 
c. 37. was made; which, after enumerating in the preamble 
the various frauds and pernicious practices introduced by the 
perversion of this species of contracf; and amongst others, 
that of gaming or wagering under pretence of insuring 
vessels, 4*^. proceeds under general word/, to prohibit all con¬ 
tracts df insurance by way of gaming or wagei^ing* Here the 
plaintiff gives so much to the defendant in consideration fliat 
the ship should save her passage to Chinas and if not, then, 
upon her returning safe to he is to receive 1000/. 

If the first of these events happened, the defendant won; but 
lie could not lose, unless both happened. Is not this gaming ? 

Is not this wagering ? If this were allowed, all wagering 
policies would be turned into this form, and the act would be 
entirely defeated. If there is no interest in the case, it is 
gaining and wagering. ^^Ti^'efore there must be a new trial.’’ 

y 

From this case we find, that tlie principle stated by Lord ^ 
Mansfield in Lewis v. Rncker is confirmed: namely^ that 
where a man insures 2000L and it turns out in proof that he 
has iin interest to the value of a cable only, such an interest 
will never be allowed to operate so as to evade theftatute. 

For in this case, it appeared in evidence, that the plaintiff had 
some goods 011 board; but that was held not to be an interest 
sufficient to justify an insurance so evidently contrary to the 
act of pai'liament. 

Indeed wherever the Court can see upon the face of the 
policy, that it is merely a contract of gaming, where indemnity 
is not the object in view, they are bound to declare such policy 
void. 

Tlie plaintiffs had lent to Lawsofi^ captain of the Lord Lowry and 
HoUand East Indiaman^ a6,oool. for which he had given them 
a common bond, in the penal sum of 52,000/. While he Doiigi468.. 

with Ids ship at Chinoy the plaintiffs got a policy of in¬ 
surance underwritten by the defendant and others, which was 
in the following terms; At and from China^io Londouy be- 

E E 3 “ ginning 
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“ ginning the adventure upon the goods fmm the loading 
thereof on board the said ship at Canton^ ift China^ &c. and 
«« upon the said $hijp ixox^i and immediatoly^foUowing her ar- 
rival at Canton isi China^ valued at 26,000/. being the 
amount of Captain Patrick Lawson^s common bond, payable 
to the parties, as sjiall be described at the back of this 
policy; and it bears date the i6th day of December 1775; 
and in ease of loss, no other proof <f intei'est to be 
qnired than the exhibition of the said bond: warranted free 
from average, and without benefit of salvage to the in- 
surer/' 

At the head of the subscription was written, “ On a bond 
as above erpressedP Captain Lawson sailed from China^ and 
arrived safe with his privilege (as it is called) or adventure, in 
London^ on ist of Jiilp 1777, none of the events insured against 
having happened.' The receipt of the premium was acknow¬ 
ledged on the back of the policy. This case came before the 
Court upon an action for a return of premium, on the ground 
that, the policy belhg without interest, the contract was void. 
This case, as far as it relates to the question of return of pre¬ 
mium, will be considered in a future chapter: but in the 
course of the discussion, it became necessary to determine, 
whether the policy just recited was good within the statute. 
At the trial which came on at the sittings after Trinity term 
1780, the Chief Justice was of opinion, that this was a gaming 
policy prohibited by the statute of 19 G. 2. c. 37. and a verdict 
was given for the defendant. His Lordship, however, having 
expressed a doubt upon the propriety of his opinion on other 
points of the cause, a motion for a new trial was afterwards 
made, and all the questions came to be debated before the 
Court: when the majority of the Judges confirmed Lord Mans* 
fel<P% first direction upon all the points. It is true Mr. Justice 
Willes differed from his brethren upon that occasion; the 
learned Judge being of opinion, upon the question relating to 
our present enquiry, that this was not a gaming policy: that 
it did not appear to him, that the parties had any idea they 
were entering into an illegal contract: that the whole was dis¬ 
closed, and they thot 4 ght there was an interest; this was a mk* 
takc; but it is a new point of law. 


The 
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The three o 1 (ier Judges supported their opinions Upon the 
following grounds. 

Lord Man^eld ,—It is certainly trae, in many instances, 
that first thoughts are best. I am now veiy much inclined to 
niy first opinion. There are two 'sorts of policies of insur¬ 
ance ; mercantile and gaming policies. The first sort are con- 
traltsts of indemnity, and of indemnity only; and from that 
jmnciple a great variety of decisions aifd cor^equences have 
followed. The second sort may be the same in form; hvX ift 
them there is no contract of indemnity, because there is no 
interest upon which a loss can accrue. They are mere games 
of hazard, like the cast of a die. In the present case the na¬ 
ture of the insurance is known to both parties. The plaintiffs 
say, “ We mean to game: but we give our reason for it; 

“ Captain Lawson owes us a sum of money, and we want to be 

secure in case he should not be in a siCuation to pay 
It was a hedge. But they had no interest; for if the ship had 
been lost, and the Underwriters had paid, still the^laintiffs 
would have been entitle to recover the amount of the bond 
from Lawson. This then is a gaming policy ; and against an 
act of parliament,’^ 

Mr. Justice j45Z!//7irs^ — “A policy of insurance ought to 
be a mere contract of indemnity, and nothing more; but here 
the money might have been paid twice, which shews decisively 
that this was a gaming policy.’’ 

Mr. Justice Biiller. — “ It is very clear to me that the 
plaintiffs ought not to recover. There was no fraud on the 
part of the underwriters, nor any mistake in matter of fact. If * 
the law was mistaken, the rule applies, that ignorantia juris 
non excusaL This was a mere gaming policy without interest.” 

Ar reeably to this opinion, the rule for a new trial was dis- 
cliarged. 


It was held not to be a gaming policy for a person who had 
chartered goods to St, Petersbtt>'g^ to make th^ iindertt^riters 
s^rcc to pay a total loss in case the ship should not be allow^, 
by the Rttssian government, to discharge her cargo at Si. Peters¬ 
burg^ and the assured was allowed to recover, on ah allegation 

£ E I that 
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m that the vessel had not been allowed to disch^ge her cargo, 
but was obliged to return back, by which the value was re¬ 
duced below the amount of the invoice price, together Avith 
the cliargcs thereon, apd the premiums of insurance, 1st. 
It was held not l!0 be a gaming policy: 2dly, insur¬ 
ance on the goods, not on the voyage: and agree¬ 

ment allows the non-admission of the goods to be a los^. 



The second sectioiibf the act in question, which allots 
i^^suranccs being made on private ships of war, interest or no 
interest, seems siifBciently clear, and requires no explanation. 


The third section, by which insurances upon an}' merchan¬ 
dizes or effects from any ports or places in ihirofc or Americay 
in the possession of the crowns of Spain or Poi'tugal may be 
effected in the manner practised before this act was passed, 
seems to be obscurely worded. The learned commentator 
upon the law of England observes, that the reason of this pro¬ 
viso is strfSciently obvious. Notwitlistanding this authority, 
in order to comprehend the meaning of the legislature, we 
must observe, that the trade from Spain and Pertugaly to their 
respective colonies and establishments in South America, and 
the returns thereof^ can only be carried on by their own sub¬ 
jects; and all otlier persons are prohibited from that trade by 
positive regulations of these respective states. The conse¬ 
quence of such a prohibition is, that all the goods and mer¬ 
chandizes with the subjects of this and other countries export 
fi’om Spain and Por tugal, must be in the names of Spanish 
subjects. So that it was absolutely necessary to make this ex¬ 
ception (for no other proof but the policy itself can be 
brought); otherwise all insurances upon that branch of trade 
must have been entirely void. The words, however, seem 
to allow a greater latitude than was meant by the legislature 
in making such a provision, for by adverting merely to the 
words, insurances from any ports or places in Europe or 
America, belonging to Spain and Portugal, to England or 
other jK)rts of Europe, may be made? as if this act had never 
passed. Whereas by attending to the prohibition of trade 
just mentioned to any but the subjects of Spain and Portugal, 
as the commerce between these colonics and the parent coun¬ 
tries can only be carried on by subjects, it is evident that the 

icgislature 
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legislature inten\sd rather to have said, that insurances^ on- 
goods from ports belonging to Spain and Portugal in Europe 
to any ports in America belonging to those courts, and from 
such ports in America to such ports or places in Europe^ shall 
be valid and effectual contracts, than to authcMse insurances 
from the dominions of Spain and Pprtugal in Europe or 
America^ to whatsoever place in the world the ship, in which 
tn^jgoods are to be carried, may happen to be destined. 
Thil^ords, however, certainly admit of tmt bryad construc¬ 
tion : for the place of destination is not ascertaiued. ^ 

Upon thfe section of the act, it may be observed, that the 
equitable construction of such contracts of insurance as are 
protected by it, seems to be, that they may be made without 
interest, notwithstanding the case oi'Goddart v. Garret^ above vide ante,, 
cited: since in such instances it is impossible for the person P* 394- 
insured to bring any certain proof of interest on board. 

Hitherto wc have spoken merely of that part of this very 
salutary act, which requires, that every persdn making such a 
contract, should have an interest in that which is the object 
of the insurance. Another part of it still claims our attention 
■—that which prohibits re-assurances.—What a re-assurance 
is; in what cases it is prohibited; and when it is allowable, will 
form the subject of the following chapter. 
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E-ASSURANCE, as understood by the law of England 
may be said to be a contract, which the first^nsurer en¬ 
ters into, in order to relieve himself from those rislrs which he 
has incautiously undertaken, by throwing them upon other 
underwriters, who are called re-assurers. This species of con¬ 
tract has obtained a place in most of the commercial systems 
of the trading poVers of Europe; and it is allowed by them at 
this day to be politic and legal. The learned Roccus has de¬ 
cided expressly in favour of it; and has cited many respectable 
authorities in support of his opinion. Assecurator, post fac- 
tam assecurationem, potest se assecurari facere ab alio asse- 
curatore, et iste secundus assecurator tenetur pro assecura- 
tione facta a primo, et ad solvendum omne totum, quod 
primus assecurator solvent, et ista secunda assecuratio 
valet/* By the ancient law of France such assurances were 
reckoned valid, and perfectly consistent with equity and good 
conscience. The author of the Guidon observes, that if it so 
happen that the insurers, after underwriting the policy, repent 
of their engagement, or are afraid to encounter the risk, they 
are at liberty to re-insure; but still they cannot prevent the 
insured from making his demand upon them in case of loss; 
^for having, by their signature, promised indemnity, they can¬ 
not, by any protestations to the contrary, discharge themselves 
from their responsibility, without the consent of the insured. 
Lewis the Fourteenth, when, by the assistance of the famous 
Colberty he promulgated those ordinances, which will be a 
lasting honour to the French nation, adopted the idea that 
prevailed when the Guidon was written ; for by an article in 
that celebrated code of laws, be expressly declared, that it 
should be lawful to the insurers to make re-assurance with 
** other men of those effects, which they had themselves pre- 
** viously insured.’’ It is not in France alone that this law 

prevails; 
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pi^vails; for by\be positive and express regulations Mid tnrdi- * * 9 o. 

nances of Konttigsberg, tle^mburgh, and Bilboa, re-assunuiceb » 33 * 4 i 9 - 
are allowed to be effected, and consequently are lawful con¬ 


tracts. 


■t* 



By the passage cited from the Guidon^ it might be observed, 
i), it was a distinguishing character of this species of con- 
tt^hat notwithstanding a re-insurancf, the first contract 
suolisJiSts as at first, without change or am^ndmant. The re- i Emerigon 
insurer is wholly unconnected with the original owner of 
property iiwpred; and as there was no obligation between Pothicr, t.t 
them orighiEdly, so none is raised by the subsequent act of the 
first underwriter. The risks of the insurer form the object of 
the re-insurance, which is a new independent contract, not at 
all concerning the insured ; who consequently can exercise no 
power or authority with respect to it. 

Agreeably to the laws of those countries just referred to, 
and consistently with the opinions of those respectable writers, 
whose works we have had such frequent occasion to mention, 
the law^ of E?fgla?2d adopted their regulations, and permitted 
the underwriters upon policies to insure themselves against 
those risks for which they had inadvertently engaged to iii- 
tleninify the insured; or where perhaps they had involved 
themselves to a greater amount than their ability would en¬ 
able them to discharge. Although such a contract seems per¬ 
fectly fair and reasonable in itself^ and might be productive of 
very beneficial consequences to those concerned in this im¬ 
portant branch of trade; yet, like many other useful in¬ 
stitutions, it was so much abused, and turned to purposes 
so pernicious to a commercial nation, and so destructive oi' 
those very benefits it was originally intended to promote and^ 
encourage, that the legislature was at last obliged to interjiose, 
and by a positive law to cut off all opportunity of practising 
those frauds in futuie, which were become thus glaring and 
enormous. 


Accordingly by the fourth section of that statute, which 19 Geo, a. 
formed the subject of the preceding chapter, it w'as enacted, '•37-S-4. 
that it should not be lawful to make re-assurancic, unless 
the assurer should be iasolmit, become a bankrupt, or die; 
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« in either of which cases, such assurer, hiA executors, admi- 
“ nistrntors, or assigns, might make reassurance to the amount 
“ before by him assured, provided it ^should be expressed in 
‘‘ the policy to be a re-assurance.” 

From tills act it i% apparent that all kinds of re-assurance 
are not prohibited ; but wherever such a contract tends to Jhe 
advancement of commerce, or to the real benefit of^^ann^ 
dividual, in ^such case it shall be permitted. Thus ih^sc 
insolvency or bankruptcy, it is advantageous to the credi¬ 
tors in general, as well as to the individual, that a re-assurance 
should be made; for by these means the funcl, of the bank¬ 
rupt’s estate is not diminished in case of loss, and the insured 
has a better security for the payment of the amount of his da¬ 
mage, or at least a proportion of it. (a) If the insurer die, 

it 


(«) Foyiuerly, ii' an underwriter became a bankrupt after he liad sub¬ 
scribed tile policy, and before a loss happened, the insured was not 
entitled to a dividend out of the bankrupt’s estate. This being found a 
heavy inconvenience, and a discouragement to trade, parliament was 
19 Geo. 2. obliged to interpose, and to alter the Jaw in this respect. The statute 
c. 32. s. 2. recited, “ that merchants and traders frequently lend money on bottomry, 

“ or at respondentia, anti in the course of their trade frequently causa 
“ tiicii* ships or vessels, and the goods and merchandizes loaded thereon, 
“ to be insured; and that where commissions of bankruptcy have issued 
** against the obligor in such bottomry or rcsponderdxa bond, or the under- 
“ writer, or assurer in such insurance, before the loss of the ship or goods, 
in such bond or policy of insurance mentioned, had happened, it had 
" been made a question, Whether the obligee or obligees in such bond, 
“ or the assured in such policy of insurance, should be let in to prove their 
“ debts, or be admitted to have any benefit or dividend under such com- 
“ mission? wliieh might be a discouragement to trade.” It was therefore 
^enacted, “ that the obligee in miy bottomry, or respondentia bond, and the 
assured in any policy of insurance, made and entered into upon a good 
“ and valuable consideration, bona fide, should be admitted to claim; and 
“ after the loss or contingency should have happened, to prove his, her, 
“ or their debt and demands, in respect of such bond or policy of insur- 
nnce, in like manner as if the loss or contingency had happened before 
“ the timeof the issuing of such commission of bankruptcy against such obligor 
“ or insprer; and sliould be entitled unto and should have and receive 
“ a proportionable part, share, and dividend of such bankrupt’s estate in 
‘‘ proportion to the other creditors of such bankrupt, in like manner as if 
“ such loss or contingency had happened before such commission issued : 
and that all and every person and persons against whom any commission 
of bankruptcy should be awarded, should be discharged of and irom tli;t 

” debt 
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it is no less neVossary and beneficial to his successors, that 
there should be a rc-assurance, than it was in the fomer case 
of a bankruptcy: because it will provide assets to satisfy the 
insured in case a loss should happen, and thus secure the 
estate of the deceased" for the benefit of his heirs. Indeed, in 
both cases, the intention of the legislature seems to have been, 
l94provide a fund for the payment of tlfat proportion, which, 
:ase of an,, insolvency, the insured will have a right to de- 
in common with the other creditors ; and for the pay¬ 
ment of the whole, withput prejudice to the heir, even in 
cases where the ancestor, at the time of his death, was in sol*^ 
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This act is worded in such express terms, excluding every 
species of re-assurance, except in the three instances of death, 
bankruptcy, or insolvency, that a doubt, as it should seem, Vide ante, 
could hardly be founded upon it. But as it was held, that 
the first clause of the statute, prohibiting insurances, mterest 
or 710 interest, did not extend to foreign ships: so it was 
argued, that re-assurances made here on ihips of foreigners 
did not fall within the act. It might have occurred, however, 
that the first clause of the statute is qualified, and only pro¬ 
hibits such iiisuranccs when made ow His Majesty's ships, m' 
the sUdps hetoJigwg to His Majesty’s subjects: whereas the 
clause in question is general, and without restriction; the 
inference I'roni which is, that the legislature had both objects 
in view, and meant wholly to prohibit the one, but not the 
other. 


This point came on to be considered by the Court of King^s 
Bench, in the year 1787, in the form of a special case, stating, 
that a rc-assuraiice was made by the defendant on a FreneJ^ 
vessel, first insured by a French nfidej'^VDviier at Marseilles, 
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debt or debts, owing by him, her, or them, on every such bond and 
“ policy of insurance as aforesaid, and sliouhl have the benefit of the 
" several statutes now in force against bankrupts, in like manner, to all 
“ intents and purposes, as if such loss or contingency had happened, and 
“ the money due in respect thereof had become payable before the time of 
“ the issuing out the commission.” 

who 
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wlio was living, and who, at the time of ^fibscdbing the 
second poUcy, was solvent. 

The Court (AsMurs^, Bidler^ and *Grosc, Justices,) were 
unanimously of opiftion, that this policy of re-assurance was 
void: and that every re-assurance in this country, either by 
British subjects or foreigners, on British or foreign ships,; is 
void by the statute: unless thefirst assurer he insolvent^ bec^fBte 
a bankrupt^ o;* die, « 

There is another species of re-assurance allowed by the laws 
of France, as established by an ordinance of //CWrVthe Four¬ 
teenth, which was also taken from that ancient ind'tocellent 
French treatise, that has been so frequently mentioned. By 
tins regulation, it is declared lawful for the assured to insure 
the solvency of the underwriter. By these means, the person 
iu.sured gets rid of those fears, which he may have conceived 
concerning the ability of the insurers to pay, and he gains a 
second security to answer for the sufficiency of the first. But 
it is not to Francq alone that this kind of contract is restrain¬ 
ed ; for by the positive laws of many other maritime states, 
such re-assurances are valid and binding contracts. The 
English statute, which has been the subject of this and the 
preceding chapter, takes no express notice of this sort of in¬ 
surance: because, in truth, I believe, it never was very much 
in practice in Englafid : but, however, it seems clear, that such 
a circumstance, as the solvency of the underwriter, is not an 
insurable interest; that a policy opened upon sucli an event 
would be treated as a wager-policy; and would consequently 
fall within the statute of George the Second, which declares 
all policies made by way of gaming or wagering, to be abso¬ 
lutely null and void to all intents and purposes# 

Having said thus much of re-assurances, I shall proceed to 
consider the nature of a double insurance, and to state the 
few cases that have been determined upon the subject. 1 treat 
of it in this place, because these two kinds of insurance have 
been sometimes confounded together, and supposed to mean 
the same thing: whereas no two ideas can be more distinct- 
We have already seen what is meant by a re-assurance. A 
double insurance is where the same man is to receive two 


sums 
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^u^is instei^ oftone, or the same sum twice over) for the satne 
loss, by reason of hi^ having made two insuraiiices upcm the 
same goods or the same ship. The first distinction between 
these two contracts is^ that a re-assurance is a contra^ ifiade 
by the first underwriter, his executors «r assigns, to tsecure 
himself, or his estate; a double insurance is entered into by 
the insured. A re-assurance, except in,the caseaprovidled for 
l?iy; the statute, is absolutely void: a double insurance is not 
Vi^; but still the insured shall recover orfly one saj^si action 
for his loss. This requires explanation. *Where a ^an haa 
niai^e a dpuble insurance, he niay recover his loss, iigainot' 
which off^tbe underwriters he pleases, but he can recorver for 
no moT^ ihsfn the amount of bis loss. This depends ^ upon 
the nature of an insurance, and the great principles of justice 
and good faith. An insurance is merely a contract of indem¬ 
nity in case of loss: it follows as a necessary consequence 
that a man shall not recover more than he has lost, or recover 
satisfaction greater than the injury he has susUuned. This rule 
was wisely established, in order to prevent fraud, lest the de¬ 
sire of gain should occasion unfair and wilful, losses. It being 
thus settled, that the insured shall recover*but one satisfac¬ 
tion, and that in case of a double insurance, he may fix upon 
which of the underwriters he will for the payment of liis loss, 
it is a principle of natural justice that the several insurers 
should all of them contribute in their several proport:ions, to 
satisfy that loss, against which they have all insured. 

These principles have been fully declared to be law iin seve¬ 
ral cases, which are now to be mentioned. 

In the year 1763, it was ruled by Lord ilfhnj/KfiW Chief 
Justice, and agreed to be the course of practice, that upon a 
double insurance, though the insured is not entitlecl to two 
satisfactions; yet, upon the first action, he may recover tlie 
whole sum insured, and may leave tlie defendant thc^rein, to 
recover a rateable satisfaction from the other insurers. 

Thus also it was determined in a subsequent case at Guild-- 
halL It was an action on a policy of insurance on a ship from 
Nei^foimdland to Domimea^ and from thence to th^; port of 
discharge in the West Judies* It was a valued poliqy on the 

ship 
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ship^nd freight; and on the goods as interest should appea^r. 
Tlie diip sailed from St.John^s the i 7 thof 2 >eem 6 ^' 1775, and 
thejjlaintiflf declared os for a total loss. The defendant under- 
wote for 2ool. and has paid into court 124/. This sum was 
paid on a suppositioh, that the underwriters on a former policy 
should bear a share of the loss. The plaintiff had originally 
insured at lAvo'pool on a voyage from 'Nmfofmdland ii:^ Bair^ 
badoe^md the Leeward Islands^ with an exception of Ame^ 
yica» captures: but, the plaintiff afterwards, for the purpose 
of securing iMmsclf^ against captures, and having altered the 
^urse of his voyage, made the present insurance. Hie plain¬ 
tiff now insisted he was entitled to receive the full ^ount of 
his insurance against the defendant, and not to any part from 
the Liverpool underwriters, because the voyage now insured 
was different from that insured at LivetpooL There was how¬ 
ever a verc^t for the plaintift* for his full demand, 'with lihertij 
Jbr the defeMant to bring an action against the Liverpool 
derwriie 7 'Si if he*thought ft* 

Accordingly in the Easter term following, an action was 
brought for money had and received to the use of the plaintiff^ 
who was the defendant in the last cause, in order to recover 
a contribution for the loss whicli the plaintiff had been obliged 
to pay. It was agreed by both parties to admit, that on the 
London policy (which was the subject of the former action), 
^2ooL were insured: that on the two policies 1700/. 

were insured: that tlie merchant was interested to the amount 
of 500/L on the ship; 300/. on the freight; and 1400^. on the 
cargo; that the plaintiff had paid 200/. loss, and 47Z. for tlic 
costs. The question was, whether the defendant was liable 
to contribute any thing, and w'hat. The whole interest was 
2200/. and the whole insurance was 3900/. It w^as insisted 
by the counsel for the defendant, that the insurance in 
London was an illegal rc-assurance; and therefox'c the plaintiff 
might have made a good defence in an action brought against 
him: and if so, he could not now recover over against the 
defendant. 

Lord Manfeld* — “ The question seems to be wlicther the 
insuxed has not two securities for the loss tliat has happened, 
rifso, can there be a. doubt that he may bring his action 

13 against 
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against either ? It is like the case of two securities; where, 
if all the money be recovered against one of them, he may 
recover a proportion from the other. Then this would bring 
it to the question, whether the second insurance is void as a 
r€~assura 7 ice. But a re-assurance is a contract made by the 
insurer to secure himself; and thk is ord^ a dmble insurance!^ 
There was another ground taken in the cause, which is not 
material to be mentioned here: but upon this direction, the 
plaintiff had a verdict. ', 


Although a man, by making a double insurance, shall not 
be allowed to recover a double satisfaction for the same loss; 
yet various persons may insure various inters its on the same 
tliirtg, and each to the whole value (as the masters for wages, i Burr. 496. 
the owner for freight, one person for goods, another for 
bottomry), and such a contract does not fall within the idea 
of a double insurance. There is a full case upon this subject, 
and a very elaborate argument of Lord Man^ld, in deliver¬ 
ing the judgment of the whole Court of King’s Bench, in 
which most of the questions relative to double insurances 
are clearly and decisively settled. In this cause the question 
was, whether the plaintiff ought to recover his whole loss, or 
only a half ? it being objected that there was a double insur¬ 
ance. A verdict was found for the whole, subject to the 
opinion of the Court upon Lord Mansjield^% report. 


Godin and 
others v. 
The Lon¬ 
don AflTu. 
Comp, 
z Bvtrr.4891 
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Lord Mansfield^ in delivering the opinion of the Court, 
began, by stating the facts, as they appeared to him at the 
trial. 


Mr. Metjbohm of St. Petei'sburg had dealings with Mr. Amy- 
and. and Company of London^ who often sent ships from 
London to Mr. Meybohm at SL Petmburg. Meybohm^ as ap- 
peared by the evidence, was indebted, on the balance of their 
accounts, to Amyand and Company. Amyand and Company 
sent a ship, called The Gallonmy^ Stephen Barker master, to 
Mr. Meybohm^ at St. Peten'shurg^ to fetch certain goods. 
Meybohm sent the goods, and promised to send the bill of 
lading by the next post, but never did. Afterwards, in 
August 1756, Amyand and Company got a policy of insur¬ 
ance from private underwriters, for iiooL on the sliip, tackle. 
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and goods, at and from London to St* Petershurg^ and at and 
from thence back again to London: which policy was signed 
by several private underwriters, quite different persons from 
the present defendants; and of this sum of iiooL thus 
underwritten, 500/.* was declared to be on 44 parts of the 
ship, and the remaining 600/. to be on goods. Between the 
26th of Augtisf- and* the 28th of September 1756 (both in¬ 
cluded), Mr. A^npand insured 800/. more, with other private 
insurers: and this,hitter insurance was upon goods only: and 
was only at dnd from St* Petersburg to London* On the 28th, 
29th, and 30th of October 1756, Mr. insured 900/. 

more with other private insurers, which last insurance was on 
goods only, at and from the Sound to London* So that the 
whole sum insured by Amyand and Company was 2800/.^ of 
which the sum of 2300/, was on goods, and the remaining 
500^. was on the ship. Several letters being given in 
evidence, it aj^eared that Meybohm wrote from Petersburg 
on the 7th of September 1756 (the date of his first letter 
on this subject) to Amyand and Company; and mentioned 
what goods he should send to them, referring to the invoice 
for particulars; and directed them to gel insurance there¬ 
on, and to place the goods and the insurance to a particular 
account which lie named in his letter; in which he also speci¬ 
fied some iron, which was for Mr. Amyand^s own account, 
’^riiis letter Mr. Amyand afterwards received (probably about 
the 27th of Oc/oicr), and in consequence of it made the in¬ 
surance accordingly, upon the 28th, 29th, and 30th of the same 
Ot tober, as before-mentioned. Meybohm^ having shipped the 
goods, endorsed the bills of lading to one Mr. Jo/m Tamest in 
Moscow (the plaintiff, in effect, in the present action), who, on 
the 7th of October 1756, wrote to his correspondent Mr. 
U/it/i(ffhcTG in London to insure these goods. In this letter 
he desires Mr. U/it/iqff' to insure the wJiole^ that he [Tamest) 
might be safe in all events; for he suspected that these goods 
were intended to be consigned by Meybohm to somebody else, 
and perhaps might be insured by some other persons. And 
he says they were transferred to him, in consideration of his 
being in advance to M^bohm more than their amount. This 
letter from Mr. Tamest, with these directions to insure, was 
received by Mr. Uhthoff on the 15th of November 1756. Mr. 
U/^thoff accordingly applied to the defendants, the London 

12 Assurance 
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Assurance Company ; and disclosed to them, at the same time, 
all these particulars: and they, upon the i6th of November 
1756, after being thus.apprised, that there might he anothei^ 
insurance^ made the insurance now in question, for 2316/. on 
the goods at and from the Sound to lA)ndo 7 i, '^The goods were 
lost in the voyage. Mr. Uhthoff'^s insurance was made by the 
plaintiffs, Godin, Guyon, and Company, who are insurance- 
brokers; and they declare that this insurance was made by 
order of Henry Uhthoff Esq. This declaration^ is endorsed 
upon the policy, and is dated the i8th of November 1756.!^ 
There is no doubt as to the value of the goods, or as to the 
loss of them. It is admitted by the defendants, that the 
plaintiffs ought to recover half the loss from them : but they 
say they ought to pay only half, not the •whole of the loss. So 
that the only question is, whether the plaintiffs are entitled, 
upon the circumstances of this case, and upon the facts I have 
been stating, to recover the whole loss from the present de¬ 
fendants ; or only the half of his loss from them, and the re¬ 
mainder from the underwriters of Mr. Amyand*s policy. The 
verdict is found for the plaintiff, for the whole: but it is agreed 
to be subject to the opinion of this Court, upon the question 
I have just mentioned. 

First, to consider it as between the insurer and insured. As 
between them, and upon the foot of commutative justice 
merely, there is no colour why the insurers should not pay 
the insured the whole; for they have received a premium for 
the whole risk. Before the introduction of wagering policies, 
it was upon principles of convenience very wisely established, 
that a man should not recover more than he had lost. In¬ 
surance was considered as an indemnity only, in case of a loss; 
and therefore the insurance ought not to exceed the loss. 
This rule was calculated to prevent fraud ; lest the temptation 
of gain should occasion unfair and wilful losses. If the insured 
is to receive but one satisfaction, natural justice says that the 
several insurers shall all of them contribute pro 7 'ata, to satisfy 
that loss against which they have all insured. No particular 
cases are to be found on this head; or, at least, none have been 
cited by the counsel on either side. Where a man makes a 
double Insurance of the same thing, in such a manner that he 
«an clearly recover against several insurers in distinct policies 

r I 2 a double 
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a double satisfaction, the law certainly says that he ought not 
to recover doubly for the same loss, but be content with one 
single satisfaction for it. And if the s^me man really and for 
his own proper acc9unt insures the same goods doubly, though 
both insurances be not made in his own nanpe, but one orJi)oth 
of them in the name of another person, yet that is just the same 
thing; for the same person is to have the benefit of both poli¬ 
cies. And if the whole should be recovered from one, he 
ought to stand in tile place of the insured, to receive contribu- 
^on from tlie other, who was equally liable to pay the whole. 
But in this case if Tamesz was not to have the benefit of both 
policies in all events, then it can never be consideredas a dou¬ 
ble policy. 

It has been said, that tlie endorsement of the bills of lading 
transferred Meybohm'^ interest in all policies, by which the 
cargo assigHed*was insured; and therefore Tamesz has a right 
to Mr. AmyaioT^ policy; and that Tamesz^ being the assignee 
of Meybolmy is the cesiny que trust of it, and may recover the 
money insured;'and even that he may bring trover, or de¬ 
tinue, for the veiy policy itself: and it is urged from hence, 
that he either will or may have a double satisfaction for the 
same loss. 

But allowing that by the endorsement of the bills of lading 
and assigning the cargo to Tamesz^ he stands in the place of 
Meybohm in respect of his insurances; yet Mr. Amymid has 
an interest of his own, and had actually insured tlie ship and 
goods to the amount of 1900/. (upon both together) prior to 
any directions or intimation received from Mr. Meybohm^ to 
insure for him. Various people may insure various in¬ 
terests on the same bottom: (as one person for goods, 
another for bottomry, And here Mr- Amyand had 

an interest of his own, distinct from that of Mr. Meybohm : 
he had a lien upon these very goods as a factor to whom a 
balance was due. And he had the sole interest in the ship; 
which was a part of the things insured by him- It is fer from 
appearing, that even his last insurance (in October) was made 
on the account of Meybohm^ or as agent for him. So far 
from it, Mr. Amyand insists upon it for his own benefit (as he 
expressly declared at the .rial), and absolutely refuses to give 

it 
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it up, or to suffer his name to be used by the plaintiff; though 
he was a witness for the defendants, and was produced by 
them, and inclined to serve them. So that the foundation of 
this argument, urged by the defendants’,counsel, fails them;, 
and there is, in reality, nothing to support it. But even sup¬ 
posing that yLr.Aviyand had made h)s insurance, Hot upon 
his own account, but as agent or factor for Mr. Meybohm^ and 
upon the account of Meybohm; yet even^ then Ta 7 n€sz can 
never come against Amyand's underwriters, or come at 
Amyand'B policy, to his own use. For Amyand, the factor 0/ 
Meybohm^ has possession of the policy, and appears to have 
been a creditor of Meybohm upon the balance of accounts bo- 
tween them, at the time when he made the insurance: and I 
take it to be now a settled point, “ that a factor to whom a 
balance is due, has a lien upon all goods of his principal, 
so long as they remain in his possession.” Kruger and 
others v. Wilcox and others, was a case in Chancery upon this 
point. It came on first before Sir John Strange^ then Master 
of the Rolls, who decreed an account, and directed allowances 
to be made for what the factor had expended on account of 
tl\e ship or cargo, and reserved all further directions till after 
the Master’s report. It came on again, afterwards, for further 
directions, after the Master’s report, before the Lord Chan¬ 
cellor, who was attended by four eminent merchants, whom 
lie interrogated publickly. After whicli he took time to con¬ 
sider ofit; and on the Rvst of F€brua 7 y 1755 , decreed, « that 
** the factor has a lien on* goods consigned to him ; not only 
for incident charges, ^ut as an item of mutual account for 
** the general balance due to him so long as he retains the 
** possession. But if he part with the possession of the goods, 
“ he parts with his lien, because it cannot then be retained as 
an item for the general account.” There was another case, 
in the same court, of Guf'diner v. Colemutij a few months after; 
in which the former case, determined as I have mentioned, was 
considered as a point settled; and this latter case of Gardmer 
V. Coleman was decreed agreeably to it- So that Mr. Amya 7 id^ 
even considered as factor or agent to Meybohm^ and as makmg 
the insurance upon MeybohnCs account, is yet entitled to retain 
the policy; Meybohm being indebted to him upon the balance of 
the account between them; and he has a 1 ien upon the policy 
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whilst it continues in his possession. Therefore, even in this 
view of the case, Mr. Tamesz must first have paid to Amya 7 id 
the balance of his {Amyancf^) account, liefore he could have 
gotten that policy ouj: of Amyafidls hands; and consequently 
Mr. Tamesz was very far from being entitled to the benefit of 
it as a ci^y que tymt, absolutely and entirely. 

But if the question, Whether Tamesz could take the be¬ 
nefit of Amyamfs policy,” were doubtful; yet here, 
Tamesz insured the goods with the defendants, expressly un¬ 
der the declaration of his suspicion, that there might have 
l)ecn a former consignation, and some former insurance made 
upon the goods by some other person : but he desired to in¬ 
sure the whole for his own vsecurity; and to this the defendants 
agreed, and took the whole premium. Mr. Amyand insisted 
upon his right to the whole benefit of his own policj*, when 
he W'as examined*as a witness: and is now litigating it in 
Chancery. It would neither be just nor reasonable, that 
Tamesz should only recover half of his loss from the defend¬ 
ants, and be turned rouiul for the other half to the uncertain 
event of a long and expensive litigation. I do not believe there 
ever wilior can b(' a recovery by Tamesz^ or those who shall 
stand in his place, Amyand"^ underwriters. However, 

if those underw riters are liable to contribute at all, the contri¬ 
bution ought to be among the several insurers themselves: but 
Tamesz^ the insureil, has a right to recover his whole loss from 
the defendants, upon the policy now in question, by which 
they arc bound to pay the whole. For though here be two 
insurances, yet it is not a double insurance; lo call it so is 
only confounding terms. If Tamesz could recover against 
both sets of insurers, yet he certainly could not recover xigainst 
the underwriters of Amyafid^a policy, without some expence; 
nor without also first paying and re-imbursing to Mr. Amyand 
the premium he paid, and also his charges. This is by no 
means within the idea of a double insurance. Two persons 
may insure two different interests; each to the whole value; 
as the master for wages; the owner for freight, &c. But a 
double insurance is where the same man is to receive two sums 
instead of one, or the same sum twice over fur the same loss, 
by reason of his having made twa insurances upon tlie same 
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goods, or the same ships Mr. Tamesz is entitled 4 o receive 
the whole from the defendants, upon their poUey; whatever 
shall become of Mr. policy: and they will have a 

right, in case he can claim any thing, under Mr. Amyandls 
policy, to stand in his place, for a contribution to be paid by 
the other underwriters to them. But,still they are certainly 
obliged to pay the whole to him. Therefore upon those 
grounds and principles, in every light in which the case can be 
put, we are all of us clearly of opinion, tiiat the^verdict is right 
as it now stands for the whole; and that the postea must 
delivered to the plaintiff. 


In the course of what has been said upon double insurance, 
no notice has been taken of the laws of foreign states respect¬ 
ing that point; the reason of this silence is the great contra¬ 
riety to be found in their laws upon the subject: it being 
almost impossible to mention two countries, whose regulations, 
as to this matter, are similar. In one the contract is abso¬ 
lutely void, and a forfeiture ensues: in others, if the first 
policy amount to the value of the effects' laden, the other 
insurers shall witlidraw their insurance, retaining one half 
per cent, and in some other countries, the double insurance 
is merely void, without any forfeiture being incurred. When 
there is sucli a diversity in the ordinances upon the subject, 
it seemed needless to enter into thetn, especially as the law 
of Etigland witli respect to double insurance is so clear, and 
so well founded in reason and natural justice, as to require 
no illustration or confirmation from the laws of any other 
country. 


Ord.of Mid* 
dieh. a Mag, 
p. 77. Ord. 
of Fran, and 
Stockh. 

% Mag, 172, 
267. 

Or^. of Bilb. 
a Magtn?, 
p. 4 II- 


I laving, in this and the five preceding chapters, treated of 
tI)osc circumstances, bv which the contract of insurance is 
rendered void from its commencement, on account of some 
radical defect, which prevents the policy from ever having 
any operation at all, and having, in the course of that enquirj^, 
been led into a variety of discussion, involving in it a very 
material part of the law of insurance: we shall proceed to 
slicw ill what cases the policy, although not void ab initio, is 
rendered of no effect, because the insured has not himself 
fully complied with those conditions, which he has either 
expressly or tacitly, from t)ic nature of his contract, imdertaken 

F F 4 to 
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Videwte, to perform. It was indeed observed in the first chapter of 
this work, that although the policy is not subscribed by the 
insured, yet there are certain conditions to be performed on 
his part, with as much good faith and integrity as if his name 
appeared at the foot of the policy: otherwise it is a dead let¬ 
ter, and he can never recover an indemnity for any loss which 
he may happen to sustain. 
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CHAPTER XVI. 

» 

Of changing the Ship, 

j 

O F those causes wliich will operate as a bar to the insu¬ 
red's recovering upon a policy of insurance against the 
underwriter, the first to be mentioned is that of changing the 
ship; or, as it has commonly been called, changing the bottom. 

This will require but very little discussion. We formerly Vide ante, 
said, that, except in some special cases of insurances upon 
ship or ships^ it was essentially requisite to render a policy 
of insurance effectual, that the name of the ship, on which 
the risk was to be run, should be inserted. That being done, 
it follows as an implied condition that the insured should 
neither substitute another ship for that mentioned in the 
policy before the voyage commences, in which case there 
would be no contract at all; nor during the course of the 
voyage remove the property insured to another ship, without 
the consent of the underwriter, or without being impelled by 
a case of unavoidable necessity. If he do, the implied con¬ 
dition is broken, and he cannot recover a satisfaction, in case 
of a loss, from the insurer; because the policy was upon goods 
on board a particular ship, or upon the ship itself; and it be¬ 
comes a material consideration in a contract of insurance, 
upon what vessel the risk is to be run: since one may be much 
stronger, and more able to resist the perils of the setf; or by 
its swift sailing, much better able to escape from the pursuit 
of an enemy, than the other. 

Malyne^ it is true, in his Lex Mercatoria^ appears to be of a Mat. Lck 
different opinion; for he says, “It sometimes happens, that Merc, ii8. 
“ upon some special consideration, this clause forbidding the 
“ transferring of goods from one ship to another is inserted in 
policies of assurance; because in time of hostility or war be- 
“ tween princes, it might be unladen, in such ships of those 
“ contending princes, by the adventure would be in- 

“ creased. 
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creased. But according to the usual insurances which arc 
made generally without an exception, the assurer is liable 
“ thereunto; for it is understood, that the master of a ship, 
without some good and accidental cause, would not put the 
goods from one ship to another, but would deliver them, ac-* 
“ cording to the char/cr-party, at the appointed place,” The 
reason given by Mulync^ in support of his position, is by no 
means satisfactory, ^nor is it well founded in point of experi¬ 
ence: neither has he adduced a single authority to corroborate 
the opinion advanced. Indeed, the whole current of authority 
turns the other way: at least, as lUr as I have been able to 
trace it. 

Molloy has said, that if goods are insured in such a ship, and 
afterwards in the voyage she becomes leaky and crazy, and the 
supercargo and master, by consent, become freighters of another 
vessel for the safe delivery of the goods: and then after she is 
loaded the second vessel miscarries, the assurers are discharged* 
It is true, the sentence proceeds thus : ‘‘ If these words be in- 
serted, namely, the goods laden to be transpoiied and deliveyni 
‘‘ at stick place bp the said ship, or by any other ship, of' vessel, 
uttiil they be sajely landed, the insurers must answer themis- 
“ fortune.** But tJiis doe:; not at all idlect the general rule 
before laid down ; for it only goes to shew that which is noi 
denied, that the parlies may take a case out of the general rule 
of law, by a special agreement; and the exception proves the 
truth of the first proposition. Besides, in such a cose, it 
should seem that the ship, in which the goods are laden, ought 
not to be changed, but upon necessity. 

This opinion is confirmed by foreign writers. Merccs 
“ si ekdem navigatione transferantm' de una navi in aliam, 
et si novissima navis, ubi merces transfusae fuerunt, deper- 
“ datur, tunc cst inspicienda forma assccurationis, in qua si 
“ fuit dictum, quod assecurciittir merces, qua sunt in tali navi, 
“ tunc assecurator non tenetur, c*o quod mentionem fecit in 
“ assecuratione de tali navi. Et ratio est, quia non par cst 
ratio assecurationis, quando merces devekuniur in und navi, et 
quando in altera ; imo solet id principaliter considerari inter 
ipsos assecuratores, cum una navis sit magis forth quam aliaJ* 
Socjus is corroborated by several learned writers upon this 
branch of jurisprudence. 


In 
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In the law of Englan^^ Uierc is only one case to be met with 
in print upon the subject; and that is not expressly in point 
to the present enquiry,^although it seems to decide it. It was 
a case which came on at Guildhall before Lord Chief Justice 
LiCe. The plaintiff had insured interest or no interest on any T>h kv. Bor 
ship he should come in from Virginia to London^ beginning 
the adventure on kis embarking on board such ship; the money 
to be paid though his person should cscapp, or tlie ship be 
retaken. He embarked on the Speedis)el( p but she springing 
a leak at sea, he went on board the Friefidshipy and arrived 
safe at London; but the Speedwell was taken after he left 
her. And now, in an action against the underwriter he was 
held liable; for the insurance is on tlie ship the plaintiff set 
out in: and had that got safe home and the other been losty 
the plaintiff could not have recovered upon the ground of 
having removed his person into that ship in the middle of the 
voyage. 

From this case it appears, that although no ship was named 
in the policy, yet the moment the ship was Ascertained by the 
embarkation of the insured, the contract was at an end, pro¬ 
vided the second ship had been lost; for so the words in 
Italics expressly import. A fortiori^ therefore, the insured 
could not be entitled to recover^ upon a change of tlie bottom, 
when the name of the vessel is expressly mentioned in the 
very instrument by which the contract is effected. And 
altliough the insured, notwithstanding the change of bottom, 
recovered in the case cited from Strange ; it ma)^ be accounted 
for in two ways, consistent with the doctrine advanced in this 
chapter. In the first place, it was a gaming policy, interest or 
no interest; and the plaintiff was entitled to recover the mo¬ 
ment the ship was taken, although he might perhaps not be 
interested at all; or perhaps the cifects insured iniglit be left 
in the first ship, although the plaintiff removed his person ; in 
which case even at this day, upon a fair bond Jide policy, lie 
would be entitled to recover from the underwriters a satisfac¬ 
tion for the loss he had sustained. 

The general doctrine relative to changing the bottom oi' 
the ship was alluded to by Lord Mansjieldy when delivering 
the opinion of th^ Court in the case of Felly against the Royal 

Exchange 
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Vide ante, 
C. 2 . p. 67. 

I Burr. 351. 


^Exchange Assurance Company, which has already been fully 
reported in a preceding chapter. “ One objection,” said His 
Lordship, was formed by comparing this case to that of 
“ changing the shipper bottom, on board of which goods are 
insured; ^hich the insured have no right to do. {a) For there 
the identical ship inessential; that is the thing insured. But 
that case is not like the present.” 


From this passa^ it is evident, that Lord Man^eld intended 
to confirm the principle advanced in this chapter, namely, that 
when an insurance is made on a specific ship, and the insured 
not being impelled by any necessity, without the consent of 
the underwi'iter, changes the ship in the course of the voyage, 
he has not kept his part of the contract, and cannot recover 
against the underwriter. 


(a) This is to be taken as a rule, subject to the exception of inevitable 
or urgent necessity; for it has been held, that the owners of goods insured, 
by the act of shifting the goods from one ship to another, do not preclude 
themselves from reedvering an average loss arising from the capture of tlie 
.second ship, if they act from necessity, and for the benefit of all concerned, 
."^ec Planfamoiir v, Staples, i Term Rep, 611, Jiote (a), and ante. Chap. i. 
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CHAPTER XVIJ. 

Of Deviation., 

4 

D eviation, in marine insuranc^Sf is understood to 
mean a voluntary departure, without necessity or any 
reasonable cause, from the regular and usual course of the 
specific voyage insured. Whenever a deviation of this kind 
takes place, the voyage is determined; and the underwriters 
are discharged from any responsibility. It is necessary, as 
we have seen, to insert in every policy of insurance the place vWe ante, 
of the ship’s departure, and also of her destination. Hence it ** 
is an implied condition to be performed on the part of the 
insured, that the ship shall pursue the most direct course, of 
which the nature of things will admit, to arrive at the destined 
port. If this be not done ; if there be no 'special agreement 
to allow the ship to go to certain places out of the usual 
track; or if there be no just cause assigned for such a devia¬ 
tion, it is but just and reasonable that the underwriter should Roocu-., 
uo longer be bound by his contract, the insured having failed 
to comply with the terms on which the policy was made. For 
if the voyage be changed after tlie departure of the ship, it 
becomes a different voyage, and not that against which the 
insurer has undertaken to indemnify (which is the trueobjec- Dougi. Rep, 
tion to a deviation): the risk may be ten times greater, which 
probably the insurer would not have run at all, or at least 
would not, without a larger premium. Nor is it at all mate¬ 
rial, whether the loss be or be not an actual consequence of the 
deviation; for the insurers are in no case answerable for a 
subsequent loss, in whatever place it happen, or to whatever 
cause it may be attributed. Neither does it make any differ¬ 
ence, whether the insured was, or was not, consenting to the 
deviation. 

Tlicse principles have been established by many decisions in 
the various courts of Westminsler-hall: and also by a solemn 
determination ia the House of Lords. 


The 
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Fox V. plaintiff was a shipper of goods in a vessel bound from 

Black, 

ter assizes, Dartmouth to Liverpool the ship sailed from Dartmotdk^ and 

Mr ^ j^Lm°cc ^ place she must of 7 iecessity pass by^ in the 

Yates. course of the insured voyage. But as she had no liberty ^ven 
her by the policy to go intoioo, and although no accident befel 
her going into, or corning out of Loo (for she was lost after 
she got out to sea again), yet Mr. Justice Yates held that this 
was a deviation, ai^d a verdict was accordingly found for the 
underwriters. • * 


i'own..an v. In anotlicr case, an action was brought upon a policy on 
forcTord goods and other merchandizes, loaded on board the ship called 
Mansfield, the Ckamiiug Nancy, from Dunkirk to Leghorn* The ship 
came to Dover in her way to procure a Meditaranean pass; 
and was afterwards lost. 


Lord Manfeld was of opinion, that the calling at Dover 
was a deviation; and the plaintiff was nonsuited. 

It was also held* by I.ord Chief Justice Lee, that if the mas¬ 
ter of a vessel put into a i)ort not usual, or stay an unusual 
time, it is u deviation, and discharges the insurer. But the 
time which a ship is detained in the port for necessary repairs, 
the insurance being at and from, shall not be considered un¬ 
necessary delay so as to avoid the policy. Lord Kenyon said, 
.Smith V. the policy attached on the ship while she was undergoing rc- 

4 pairs; it was in such a case not necessary that she should be 

fit to proceed on (he voyage at the time of the insurance, "nie 
underwriter took into his consideration the time she might be 
necessarily detained. 


SMt 


It lias also been hold that even where there is a permissioii 
given to tmich and stay at a place, that confers no privilege 
on the assured to br eak bulk, or to unload any part of the 
v.War- cargo. The case w^hich was so decided was an insurance on 
at GulldhaU goods at Hiid froiii Whitehaven to St* MickaeV^, with liberty to 
after Mich. ^Quch and stay at any place or places whatsoever, saidpartzcu- 
larlyat Cork in her passage out- The ship was driven by stress 
of weather into Dublin, and there she unloaded a great part 
of the coals, of which her cargo consisted, and then proceeded 
on her voyage and was lost. 


Lord 
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Lord Kenyon C. J. was of opinion that as the liberty given 
was only to touch and stay^ but not to trade, the unloading and 
selling the coals, though the ship was not fiirther delayed 
thereby, was a breaking bulk^ and avoided the policy: and 
upon ^ing asked by the plaintiff's counsof, HisLordship said, 
he should have been of the same opinion, if this breaking bulk 
had happened at Cof'k ; and the plaintiff* was nonsuited. 

So a vessel having liberty to discharge goods at Lisbon,, is 
not at liberty to take in any there, although there be a return 
of premium if she sails thence with convoy, and only waits till 
convoy is ready. 

The two cases upon this subject just referred to, though the 
decisions of two most eminent Judges, were never brought un¬ 
der the review of the Court. But in a subsequent case they 
were very considerably shaken, although in the case about to 
be quoted, the insurance was upon skip and freight, and not 
upon goods; and Lord Ellenborough expressly reserved his 
opinion upon any case of insurance on goods till the point 
should arise. In the case now to be mentioned, which was an Raine / 
insurance at and from the ship’s loading ports on the coast of 
Spain to London, with liberty to toucli and stay at any port or See aho 
place whatsoever, tlie jiiiy found expressly, that the going 
into, and staying at Gibraltar viixs of necessity, in order to Taunt. 450. 
procure a supply of provisions, and that the stay was not 
longer than the necessity required : and it was proved that, 
while the vessel lay there, the captain received on board some 
chests of dollars. Tliis fact, and this finding of the jury, raised 
the question of law, whether the taking in the additional cargo 
of dollars was a breaking of bulk in the course of the voyage, 
at a place e there xzas no liberty to trade given by the po¬ 
licy, so as to avoid it, as increasing, or having a tendency to 
increase the risk. The point w'as very fully argued; and the 
counsel, who argued that tliis amounted to a deviation, relied 
on the two cases last quoted. 

But the Court were unanimous in deciding, (and they deli¬ 
vered their opinions se^'iatim^ that as the jury liad found that 
the whole period of the ship’s stay was covered by the neces¬ 
sity, which originally induced her to go into GibraXtar, there 

was 
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IX East, 
347- 


Laroche v. 
Oswin, 
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Elliot and 
others, v. 
•Wilson and 
Co. 7 Bro. 
Pari. Cases, 

r>459‘ 


was no implied warranty in such a poljcy that the ship shall 
not trade, so as no delay be actually occasioned. And as to 
the temptation to deviate held out to the master, that must 
always be a question for the jury, as "in other cases of fraud, 
whether the deviation or delay arose from the trading or from 
necessity: and an intention to deviate, not carried into effect, 
will not avoid a policy, still less can a temptation to deviate 
avoid it. 

• « 

This case'has been twice fully considered. First, where it 
was held, that the vessel being obliged to stop to pay the Sound 
dues at Elsincnr^ taking in some provender for sheep, but not 
thereby delaying the voyage, was no avoidance of the policy- 
Secondly, where taking in a few goods in a roadstead, where 
the ship was lying for convoy, and after the signal for sailing, 
but before the signal to weigh, was held not to be a deviation, 
the jury having^ expressly found, that taking in the goods 
occasioned no delay; and Lord Ellenhonrough^ in the latter 
case, declared that the case of Stitt v. Wardell^ and Sha'iff v. 
PottSy were considered and overruled. 

The next case to be reported underwent a variety of dis¬ 
cussion in the several courts in Scotlarid; and in all of theni 
judgment was given against the underwriters; but upon an 
appeal to the House of Lords, the various decrees of the 
Courts below were reversed, agreeably to those principles ad¬ 
duced in the beginning of this chapter, and which have been 
uniformly admitted as sound law. 

The harbour of Carton^ situate near the head of the Frith 
of FortJiy is chiefly resorted to by ships in the service of the 
Carron Company, who have a great iron work and consider¬ 
able collieries in the neighbourhood. From thence vessels, 
intended principally to convey the manufactures of the Com¬ 
pany, their coals, and such goods jis may be offered them on 
freight, sail periodically for Hull^ and other places on the 
Fjastem coast of Engla 7 id, This is a coasting or carrying 
trade, the vessels in going down the Frith touching at dif¬ 
ferent places to take in additional loading, or to discharge 
part of what they have received at places higher in the river. 
Particularly it is usual for these vessels to call at Borrowsiow’^ 

ness 
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7 iess and Leith^ and at Morrison^s Haverij a port six. miles 
farther down the Friths and on the same side with Leith in the 
bay of Prestonpans. In Febmary 1774, the respondents had 
occasion to ship fourteen hogsheads of tobacco on board one 
of these vessels for Hull: and desiring to insure them, gave the 
following instructions in writing to Han^ilton and Bogle^ insu¬ 
rance brokers in Glasg&m: “ Please to insure for our account 
‘‘ by the Kingston^ George Finlay, master, from Carron to 
Hull, with liberty to call as usual, fourteen hogsheads of 
** tobaccoand these instructions were entered in the bro¬ 
kers’ books for the'perusal of the underwriters, as is the prac¬ 
tice at Glasgow. Upon the 9th of February, the appellants 
underwrote a policy of insurance in these terms: “ Beginning 
the adventure of the said tobacco, at and from the loading 
thereof on board the said ship Kingsto 7 i at Carron wharf; 
and to continue and endure until said Kingston {being 
allowed a liberty to call at Leith) shall arrive at Hull, and 
there be safely delivered.” The respondents were not privy 
to the allowance to call at Leith, being thus substituted in 
the policy for tlie more gene«*al term, as iisubl, mentioned in 
the instructions to the broker. The premium agreed on was 
\L 55. per c€ 7 it. a rate equal, at least, if not higher, than was 
usual to be given in the voyage, in cases where it was un¬ 
derstood, or expressed in the policy, that the vessel miglit 
touch at the customary ports. And in particular some ol' 
these appellants, in Febriiayy 1772, underwrote a policy upon 
this very vessel, and for the same voyage, with liberty to call 
at Leith and Mon'isoji's Have^i, at a premium of one per cent. 
only. The vessel thus insured hud sailed from Carron five 
days before the date of the policy, that is, o)i tlic of Ftb^' 
ruary 1774; it did not call or touch at Leilh, bat pul into 
Morrison^s Haveji: set sail from thence 011 the ylii, got 
into the direct course from Carro?i to ILdl, cleared the FrUb 
of Forth, and proceeded with a fair wind, till on the cvoniiij.* 
of the roth, the vessel, being overtaken by a storm at Holy 
Isla 7 i(I, on the coast of Horthumbeiland, was w’l'ccked, and the 
cargo totally lost. All these were facts admitted; nor was it 
alleged by the appellants, that the ship received the smallest 
damage in going into or coming out of Morrisorls Haven. 
Intelligence of this misfortune reached Glasgow on the 14111 
of February, when the respondents for the first time saw the 
VOL. II. G G policy 
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policy of insurance, or understood that it differed in terms 
from their instructions to the broker, in whose hands it re¬ 
mained. It did not, however, occur to them, that this slight 
variation would afford a pretext to the'underwriters for refus- 
ii^ payment: nor does it seem to have then occurred to those 
gentlemen, who wrote immediately to the respondents, desir¬ 
ing they would reque'st the Carroii Company to give the ne¬ 
cessary orders for preserving the tobacco, and forwarding it 
to Hull^ promising; 1^3 contribute towards the expence, so far 
as they were*interested. Upon the 24th of Februatyi how¬ 
ever, the appellants, in an instrument drawn by a public 
notary, protested against the ship’s having gone into Morri- 
son^s Haven^ as a deviation from the terms of the policy, 
which only contained a liberty to call at Leith; and abso¬ 
lutely refused payment of the loss. On this refusal, the re¬ 
spondents brought their action against the appellants in the 
court of admiralty in Scotland^ the only competent court for 
determining questions about insurances, and other maritime 
affairs in that country, in the first instance. The appellants put 
in their defence which was followed by other pleadings; 
in January 1775, the Judge Admiral pronounced the follow¬ 
ing interlocutor (or decree):—“ Having considered the whole 
circumstances of this case, and in particular that it is not 
alleged by the defenders, that the pursuers were in the 
“ knowledge of the ship the Kingston being intended to put 
‘‘ into Mofrison^s Haven^ he repels the defence pleaded by the 
defenders/* The appellants reclaimed against this interlo¬ 
cutor (petitioned for a review of the sentence), and answers 
being put in to their petition, the Judge Admiral, because 

they set forth, and seemed to found on conversations between 
¥ * 

them and the brokers, at the time of underwriting or settling 
the terras of tlie policy, allowed them to bring proof of what 
passed at and previous to making the insurance. But the 
appellants presented a second petition, declining to go into 
any proof, insisting that the cause turned singly upon tiie 
words of the policy, and demanding judgment on the abstract 
question, Whctlier the vessel touching at Morrhoffs Haven^ 
when not allowed by the policy, discharged the underwriters ? 
whereupon the Judge again decreed in favour of the respon¬ 
dents. The appellants then sued out a writ of suspensitm 
from, the Court of Session of these sentences of the Judge 

Admiral 
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Admiral; and after the usual preliminary step of procedure 
before the Dord Ordinary, the cause being reported to the 
whole Bench of Lordg, Their Lordships having before them 
the opinions of several of the most einipent merchants both 
in England and Scotland^ gave judgment for the respondents, in 
the month of January 1776, in the follo^^ing terms:—« Having 
“ advised informations, hinc^ inde^ and considered the policy 
“ of insurance, and the whole circumstances of the case, the 
“ Lords repel the reasons of suspension,* find the letters or- 
derly proceeded,” (that is, that the appellants were obliged 
to pay the sums underwritten, in terms of the Judge Admiral’s 
decree,) “and Their Lordships decree accordingly.” The 
appellants having also reclaimed against this interlocutor, it 
was in March 1776 finally confirmed. From these several 
decrees the present appeal was brought; and the House of 
Lords were of opinion, that a wilful deviation from the due 
course of the insured voyage, is in all cases, a determination 
of the policy; that, from that moment, the engagement 
between tiue insurers and insured is at an end; that it is 
imniateriul from what cause, or at what place, a subsequent 
loss arises, the insurers being in no case answerable for it: 
that the going into MorrUotis Haven was a wilful deviation 
from the due course of a voyage from Carron to Hull: that 
though it may be true, as contended on the part of the re¬ 
spondents, that ships sailing through the Frith of Foi th have 
sometimes been permitted by the terms of u policy, nnder- 
w'ritteu at the same premium as the present, to go into that 
port, it could not avail in the present case, since the policy in 
question had given no such permission. It was therefore 
OKDERLD AND ADJUDGED that the intcvlocutors complained of 
sl)ould be reversed. 

In a I i)tt‘ case upon a ))olicy ot insurance on a ship, “ al Bo.nson v. 
“ aud J)am 'Fishcraw to (.iottenburg^ and Ituck to Leith and ”,'iKcp 
“ Cochenzie,” it appeared that in the homeward voyage slie 5 . 1 1. 
wcut./i/'.sV to Cockenzie, which lay nearer to Gutteiihurg tlian 
Leith, and was stranded ! n the harbour of Cochitzie. There 
was a good deal of evidence given to shew that l^eith harbour 
was the safer of the two; but the jury seemed to be of opi- 
Tiioii, according to a note taken by Lord Kenyon at the time, 

G G 2 tluit 
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that the construction of the policy was to be made by attend¬ 
ing to the order in which the places were named in it. The 
jury, however, by consent of parties, to save the expence of 
going to trial agaii^ found a verdict for the plaintiff, with 
permission to enter a verdict for the defendant, if the Court 
should agree that the, above construction was the true one. 
The case came on to be discussed in court; and they were 
of opinion, that unless there be some usage proved, or some 
special facts to vary the general rule, the party insured must 
. go to the several places mentioned in the policy, in the order 
in which they are named; and that to depart from that course 
is a deviation: and one of the Judges added, that the parties 
by inserting the names contrary to the natural order of the 
places, shewed it to have been the intention of the parties to 
vary the natural course of the voyage. A verdict was enterctf 
for the defendant. 


rUson V. In the argument of the preceding case, anotlier was quoted 
by one of the learned Judges, as having been decided before 
Hii. Sittings Lofd Chief Justice Lee^ where in an insurance on the Gothic 
Lyon at and from London to hei' ports of discharge in the 
St7'etgkts as high as Alessina^ His Lordship w as of opinion, as 
she did not stop at Marseilles (lor which, place she had a 
cargo) in her way to the Streights, but meant to take it in her 
return, that this was acting contrary to the terms of the 
policy: for by her ports of discharge, must be understood 
such ports an it was intended goods should be delivered at, 
and the first of these was Marseilles. 


Hogg V. 
•Uonier, 
Sittings at 
GiiilJhall 
after Mich.i 
Term, t;-;;. 


So in a very late case, where a ship was insured “ at aftd 
“ from Lisbon to a port in England^ with liberty to call at any 
“ one port in Portugal for any purpose whatever:” and where 
the ship had sailed from Lisbon to Euro to complete her load¬ 
ing, Earo being a port to the southward of Lisbon; conse¬ 
quently lying directly out of the course of the voyage to E.ng'~ 
land:. Lord Kenyon was of opinion that the lil)erly, given 
by this policy, must be restrained to a permission to call at 
some port to the northward of Lisboiiy in the course of tlu' 
voyage to England; and that by going to the southward the 
assured had been guilty of a deviation. 

^'0 
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So in Gairdner v. Senhousey ’jTaunt. 16-, after the voyage 
was described, a leave was given to call at all or any of the 
West*India Islands, Dorrungo and Jamaica excepted, the as* 
sured must take the ports in the succession in which they 
occur in the voyage. And in Ranken v. Reeve^ HU, 54 G. 3. 
in B, R, on a voyage at and from Africa to the CanarieSf 
Madeiray and Lisbony with liberty to touch, stay, and trade at 
all ports, in the voyage, it was helfl ,that after she had 
moored at anchor twenty-four hours in a port'in Jfricay she 
could not proceed to the southward, but northwards towards 
Enropey the object being only to protect deviations in die 
course of the voyage insured. 

These cases seem clearly to have decided that where several 
termini are mentioned in a policy of insurance, as the objects 
of the assured, those ports must be gone to in the order in 
which they arc mentioned in the policy, otherwise the assured 
will be guilty of a deviation. But it was lately endeavoured 
to apply the principle of those cases to one which, it was con¬ 
sidered by tlie Court, diil not interfere with those previously 
before them for judgment. 

On a policy at and from Pernambuco^ or any other port or i.ambert v. 
ports in the Brazils, to London, beginning the adventure from 
the loading goods on board the ship, on the termination of her 149. and 
cruise, and preparing for her voyage to London : The ship 
iiaviiig finished lief cruise, came to Pernambuco, and en- 
deMvoured to procure a cargo, and failed in doing so. She 
then procTeeded for N/. Salvador, in the Brazils, but out of the 
course to London, and was lost in her way thither. The 
Court bold, that the policy attached at Pernambuco, this 
being the beginning of her trading voyage, and endeavouring 
to procure a cargo: that the going to i 7 . Salvador was no 
deviation, the policy running in these words, ‘‘ or any otlier 
port or ports,” and therein differing from Hogg v. Horner: 
and that the voyage was well described in the declaration as 
from Pernambuco, See also the case ot Bragg v. Andersoji, 

4 'Imod, 229,, to the same effect. 

In an action on a policy on goods on board the Franktpn, Madden v. 
at and from Liverpool to Palermo, Messma, Naples, and Lcg’^ 3 Kami’s R. 

G « 3 homu 
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horn: The ship took in goods and was cleared out from 
Naples only, and had no goods on board for any other place, 
Leghorn being known to be in the hands of the Trench soon 
after the policy was Inflected. The ship was captured in the 
Bay of Biscay by the French^ and consequently before the divid- 
ing point to any of the places mentioned in the policy. The 
plaintiif recovered a verdict. A new trial was moved for on 
two grounds, one o^which only is material here, namely, that 
there was no ihception of the voyage insured, which was to 
Palermo^ Messma^ and Naples^ in the order in which they 
Stand ill the policy, as in Beafson v, Haworth : whereas here 
it appeared that the vessel never intended to go Palermo or 
Messina^ but only to Napfesy for which place she took in Ijcr 
loading and cleared out- 


Lord EUenborough said—This is not a question of devia¬ 
tion ; to raise which, it must be assumed that the voyage in¬ 
sured was commenced, and that the ship afterwards went out 
of her track, on that voyage; but there is no question of that 
sort here; the loss happened before the dividing point to any 
of the places named in the policy; the only question is. 
Whether there were any inception of the voyage insured ? and 
I am clear that there was. I think that the voyage insured to 
Palermo^ Messhia^ and Naples^ meant a voyage to all or any of 
the places named; with this reserve only, that if the vessel 
went to more than one place, she must visit them in the order 
described in the policy. The assured must only not, invert 
the order of the places, as they stand in the policy. And tiiat 
was in truth all that was decided in the case of Beafson v. 
Haworth ; where it must be remembered that tlie vessel had 


taken in goods tor both tlic places named, Le.ith and Coekenzicy 
and it was assumed tliat she put into Cockenzicy first, in her 
way" to Leithy where she was to discharge the rest of her cargo. 


See, as bear¬ 
ing upon ihe 
question, 
that a ship 
need not 
touch at all 
the places to 
which a li¬ 
cence ex¬ 
tends, 


Mr. Justice Lawrence, —Why are we to suppose that tJie 
underwriters meant to stipulate that at all events the ship 
should take the circuitous instead of the direct course I Is it 
not rather to be presumed, tlftit if the question had been put 
to the underwriters, whether they meant to insist that the ship 
should go round by each of t’ :e places named to Naples^ they 
would have answered in the negative, because, if she went tlic 

direct 
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direct course to Naples, it would lessen their risk. It is ad¬ 
mitted at the bar, that if the ship had cleared out for the first 
place named in the policy, the risk would have commenced, 
although there had been no intention of prosecuting the voyage 
further. Then there is an end of the objection, that 
voyage commenced is not identified wi^h the voyage insured. 
And Beatson v. Haworth only decided that if the ship go to 
more than one of several places named in the policy, she must 
take them in the order in which they stand.. The two other 
Judges concurred. 

In short, the great question in all these cases is, What was 
the intention of the parties ? And that, if it can be collected, 
must govern, even where there is only a liberty to call. Thus, 
ill an insurance “at and from Antigua to Ijjndon, with liberty 
to call at all or any of the West-India islands, Jamaica in^ 
eluded^'' it was contended, that the calling tnust be in their 
natural order; and that as 8L Kitis did not lie between Ati^ 
iigua and London, calling there was a deviation. But Lord 
Chief Justice Gihhs was of opinion, that as the assured had 
leave to go to Jamaica, 500 miles out of course, it was clear 
the parties intended that the assured might stop at any of 
them, though not in course. 

It is impossible and useless in a treatise intended to establish 
principles to recite the various cases of this description that 
took place in the last war; for no principle formerly decided 
was shaken; 4 )ut the decisions turned upon the construction 
to be put on the words used, which were as various as the 
astonishing combinations of circumstances which the late war 
})roduced. MrlUsh v. Andrews, 16 East, 312. and 2 Maule 
S. 27.; confirmed in the Exchequer-chamber unanimously, 
5 Tatml, 496. 

Tliesc principles being once established, it follows, as a 
tiecessary consequence, that however short the time of devia¬ 
tion may be, if only for a single night, or even for an houn the 
underwriter is equally discharged, as if there had been a de¬ 
viation for weeks or months; for the condition being once 
broken, no subsequent act can ever make it good. 


Norvillc V, 
St. Barbe« 
»N.R.434 


Metcalfe v. 
Parry, 4 
Campb.123. 


G G 4 


The 
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Cock V. Xlie ship George was bound from Cork to Jamaica with a 
c.^B*'sefoie coiivoy in the course of a war: the captain, in concert with 
Ld.Cimden, two Other vessels, took advantage of theJiight, and being ships 
of force, cruised, and^thereby deviated out of the direct course 
of their voyage, in hopes of meeting with a prize. * Lord 
Camden clearly held, and a special jury of merchants, agree¬ 
ably to his directions, determined, that from the moment the 
George deserted or« deviated from direct my age to Jamaica^ 
the policy was discharged. 


In a modern case, liowever, it seemed to be the general 
opinion of Lord Mansfield^ and a special jury, and was sworn 
to be the usage, by several witnesses, that if a merchant-ship 
carry letters of marque, she may an enemy, though she 
may not auue^ without being deemed guilty of a deviation. 


Jolly V, 
Walker, at 
Guildhalli 
Eist. Vjc. 
1781 


This was an insurance on goods and the ship Mary from 
London to Cork and the Wcsl^Indies^ and tlic slii|) was war¬ 
ranted to proceed on that voyage with 60 men, and equipped 
with 22 guns, 18 and 6 pound shot, and sheathed with copper. 
The question was, Whether a ship having letters of marque 
could charge an enemy’s ship without being said to have de¬ 
viated? The facts were that the ship sailed with letters of 
marque on board against the French, Spaniards, and Arneri- 
cfifis, and was ordered not to cruise; but to proceed direct on 
her voyage to the West-Jndies but in the event of her meeting 
or coming within sight of any ship belonging to the enem vj she 
was to chase, take, and make prize of such eneny’s ship, if in 
her power. In the '^ihDecember 1780, in latitude 14. 22 N. 
and longitude 40. 52 W. at midnight, a sail was discovered, 
whereupon the Ma^y gave chase, and on such vessel’s per¬ 
ceiving the Mary, she hauled her wind to the northward, and 
the Mary hauled up after her, and at one o’clock lost sight of 
her; but the Ma^y still stood to the northward, and at five 
A. M- saw such vessel again on the lee-bow two miles off. 
The chase was renewed, and at six A. M. the Mary came up 
within three-quarters of a mile of the vessel, when slie hoisted 
Spanish colours, and at half-past seven the Mary came up 
within pistol shot and began to engage, which engagement 
continued till ten o’clock, when the Spanish vessel sheered ofl^ 
leaving the Mary much disabled. She afterwards steered her 

course 
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course to the westward, and was taken on the 5 th of Januany 
1781, by an American privateer, (a) It was agreed on all 
hands, that a ship in such circumstances might not cruise; 
and several witnesses spoke to the usage and practice of ships, 
which caiTied letters of marque, chasing an enemy. It was 
admitted on the part of the insurers, thbi if an ^enemy came 
in the way, the ship must defend or engage; but contended, 
that if the letter of marque lost sight of tlie* enemy, that was 
no longer chasing, but cruising. Lord Mansfield left it upon 
the evidence to the jury, who fojind for the plaintiffs. 

Where a merchant-ship, employed in commercial objects, 
was insured *with or ^without letters of marque^ witli a liberty to 
chasc^ capture^ and man prizes^ the captain is not justified, after 
he has captured a vessel, in tlie further prosecution of his 
voyage, in shortening sail and lying tOj in order to let the prize 
keep up with him, for the purpose of protectirig her, as a con- 
vmj, into port, in order to have her condemned, though such 
port be within the voyage insured; for that W9uld be to extend 
the meaning beyond what tlie parties have themselves ex¬ 
pressed, by giving them leave to convoy^ as well as to chasc^ 
capture^ and man^ which words alone extend the rights of 
the assured beyond the coininon terms pf indemnity in the 

But in another case, which was also the case of an insurance 
on a comntercial adventure, at and from Liverpool to Africa^ 
&c. ^xsoitk or without letters of marqiie^ it became a question, 
whether those words enabled die ship to cftl^e for the purpose 
of hostile attack and capture, all vessels whensoever or where¬ 
soever descried, provided the original pursuit eoiniiicnces from 
a point in the course of the voyage, without suspending 01 
superseding wholly the objects, destination, and limits of the 
commercial adventure described in the policy: oi' whctliei 
they are to be confined to a leave to employ force for the pur¬ 
pose of defence (including a liberty of attack and chase), only 

(a) The facts of this case are now more accurately stated than they were 
in former editions, as they were communicated by Lord Ellcnborougk to 
the Court, from the original brief, which he had obtained, when he de¬ 
livered his opinion in Parr v. Anderson. 



Lawrence V. 
Sydebo- 
thiim, 6 E<isc, 

45 - 


V 

Ando?'•Mi:, 
6 2 '2 
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Guildhall* 
March 6. 
1805. 


Jarrtt v. 
Ward, 

X Campbell, 
N. 263. 


SO far as they may fairly be supposed to promote ultimate se¬ 
curity- The Court were of opinion that the case of Jolly 
Walker did not afford any construction of a policy containing 
the liberty in questlbn, inasmuch as that policy contained no 
such liberty. I'heretbre in the absence of any determination 
on the effect of such \*'ords, tlie Court sent the case to a second 
trial, in order to ascertain, as a question of fact, in what man¬ 
ner the parties to^ sfuch contracts have acted upon them in 
former instances, by paying losses, where deviations of the 
kind now in question ha\c happened ; and whether they have 
as yet obtained in use and practice, as between assured and 
assurers, any and what known and definite import. 

This case came on to bo tried again before Lord Elle^ibo- 
rough and a special jury. From my memory of what passed, 
having been one of the counsel in it, aided by a note which I 
have seen, His Lordship was strongly of opinion on the evi¬ 
dence, that this vessel had cruised, wliich of course, if the 
jury so thought,.would put an end to the question. The jury 
found for the defendant; and I have no doubt upon that 
ground, from the evidence of the plaintiff's own witnesses. 

Consistently with this principle, that the Court will not ex¬ 
tend the meaning of a licence beyond wliat the parties have 
themselves expressed, where leave was granted by the policy 
to a merchant-ship engaged on a fishing voyage to cruise fofi .y 
chase^ capture^ many and see into port any ship or ships of cve- 
mieSy Lord Ellenborot'igh was of opinion that such a permission 
did not authoris#thc ship to remain in port till a prize re¬ 
ceives necessary repair, which she could not liave had other¬ 
wise : at most she might have entered tlic [)ort with tlie prize, 
seen her safely moored, and perhaps have stopped a reasona¬ 
ble time to give directions for proceeding on the final destina¬ 
tion. For if the captor were permitted to stay till the prize 
was repaired, the voyage might never terminate, for on leaving 
St^ Catharine^ (the port to which this prize had been carried) 
another prize might have been taken, standing ecjually in want 
of repairs; afterwards a third, and so on in an infinite scries. 
This therefore, said Ijord. EUerdnytoyghy turns out to be a risk, 
which the defendant did net underwrite. 

^5 


Liberty 
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Liberty given in a policy on a fishing voyage, to chase, 
capture, and man prizes, does not authorize the ship to lie by 
nine days off a port, waiting for an enemy’s ship to come out, 
when she should have completed her cargo, although such 
lying in wait was within the limits of the fishing ground. 

• / 

In a case which came before the Court of King’s Bench 
upon a motion for a new trial, the Judges yefe unanimously of 
opinion, that if the assured, without the Itnowledge of the 
underwriters, take out a letter of marque (but without a cer¬ 
tificate, which by the prize act of the 33 Geo, 3. ch. 66 , s. 15. 
is absolutely necessary to its validity), for the purpose of 
inducing the seamen to enter, and without any intention of 
cruising, this does not so essentially vary the risk as to avoid 
the policy. 

The doctrine that a voluntary deviation frotn the voyage in¬ 
sured vitiates the policy, has been held to be applicable to an 
insurance upon freight as well as to an insurance upon ship 
and goods. 

Thus In a case upon a policy of assurance on freight of the 
ship Bethiah at aiid from Bourdeaux to Virginia, warranted 
American ship and property: the declaration alleged that the 
ship was an American ship and the property of Ama'ican sub¬ 
jects. The plaintiff proved the ship to be Amencan, and it 
was to have been contended upon the part of the defendant, 
that the warranty extended to the goods on board as well as to 
the ship : but upon the evidence it appeai^l that the goods, 
whether American or not, were to be carried in the ship fi om 
Bourdeaux to St, Doiningo, and that she was only to call at 
Noifolkxn Virginia ioY orders \ this rendered it unnecessary 
to discuss or decide the question upon the construction of the 
warranty, Lord Kenyon being of.opinion, that the underwriters 
upon this policy had a right to expect that the goods, upon 
which the freight was payable, were consigned to Virginia, 
and that if the freight was payable for the carriage of them 
from Bourdeaux to Saint Domingo, the underwriters were not 
liable for the loss, though the ship was to call at Norfolk for 
orders, the freight payable being in such case different from 
tlie freight insured: plaintiff was nonsuited, and no application 
was made to set it aside. 


H'lbbert v 
Halliday, 

% Taunt, 
428. 


Mo5S V. 
Byroin, 

6 Term R. 
379. ante, 
p. 147 - 


Murdock V* 
Potii, Sitt. 
St Guildhall, 
after Trin, 

T. 1795. 


But 
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Taylor v. 

WiUn, 

i5Ejbt,3l4‘ 


RoccuSt 
Not. 5». 


hltnn V. 

Brogden, 

2 Stra.i 264 > 


Vide ante, 
p, 141. 


Scott V. 
Thompson, 
1 New Rep. 
181. 


Blit this opinion of Lord Kenyon\ has been since overruled; 
lor there seems to be no reason why a person may not insure 
his goods, or liis freight, for a part olily, as well as for the 
whole of the voyage-: thus it was held, that freight might be 
insured from St. Ubes to Portsmouth only, though her ultimate 
destination was Gott^'nBiirg^ but meaning to stop at Ports¬ 
mouth for convoy in her way. 

But though the consequences of a voluntary deviation are 
fatal to the validity of the contract of insurance, yet wherever 
the deviation arises from necessity, force, or any just cause, 
the underwriter still remains liable, although the course of the 
voyage is altered. 

This rule is illustrated by the following case. 7 'he ship Me~ 
diierranean went out in the merchants’ service with a letter of 
marque, and bound from Bristol to Nanfonyidlandy insured by 
the defendant. In her voyage slie took a prize, and returned 
with it to Bristol^ and received back a proportional part of 
the premium. Then another policy was made, and the ship 
set out, with express orders from the owners, tliat if another 
prize was taken, the captain should put some hands on board 
such prize, and send her to Bristol ; but that the ship in ques¬ 
tion should proceed with the merchants’ goods. Another 
prize w^ap taken in the due course of the voyage, and the cap¬ 
tain gave orders to some of the crew to carry her to Bristol^ 
and designed to go on to Ne^oundland: but the crew opposed 
iiim, and insisted he should go back, though he acquainted 
them with his orders; upon which he was forced to submit, 
and on his return his own ship was taken, but the prize got 
in safe. And now in an action against the underwriters, 
it was insisted, that this was such a deviation as discharged 
them. But the Court and jury hold, that this was excused 
by the force upon the mastciv which he could not resist; and 
therefore fell within the excuse of necessity, which had al¬ 
ways been allowed. So the plaintiff* had a verdict for the sum 
insured. 

So also on a limited policy against sea-risk and Jive only, in 
the course of the voyage insrred from Liverpool to Amsterdam^ 
the ship was carried out of the course of the voyage into Fal¬ 
mouth 
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mouth by a King’s ship, but being afterwards released, she 
proceeded towards her destination, and the cargo, which was Christie,’ 
the subject of the insurance, sustained sea-damage, the under- 
writers were held liable; for the deviation, which was insisted ao5. 
on as matter of defence, was not voluntary: and deviation 
occasioned by force, and deviation by necessity are the same; 
for necessity is force. The case of Eltoriv, Brogden was cited 
by the Lord Chief Justice, (Sir James Mans/ield)y and also 
another case of Driscoll v. Passmoiey i Bbsaic, PulL 200. and 
313. in the course of the argument. 

The general writers upon this subject have enumerated the 
various circumstances, wliich will operate as a justification to 
the insured, for leaving the direct track of the voyage, upon 
the ground of necessity and reasonable cause: such as to repair Roccus, 53 
his vessel, to escape from an impending storm, or to avoid an Assecur. 
enemy. In our reports of decisions in the E^lish courts of 
justice, we find instances of all these various excuses being 
allowed as sufficient to justify a deviation; and also another 
species of excuse, namely, to meet a convoy, which, indeed, is 
nearly connected with that of avoiding an enemy. I shall 
rank all the cases, whicli apply to this branch of our enquiry,, 
under tliese several divisions. 

The first ground of necessity which justifies a deviation, is 
that of going into poi t to repair. If a ship ir> decayed, ana 
goes to the nearest place to refit, it is no deviation; becau,o it 
is for the general interest of all concerned, and consequent!}' foi 
that of the underwriters, that the sliip should be put in a pro¬ 
per condition capable of perforiniiig the voyage. 

The ship Ei/Ies being at Bengal in the year 1732, the owner Mutteisx it 
employed a Mr. Halhead to insure this ship in the London Linden* 
Insurance Office for 500/. the adventure thereon to commence sur. Oomp. 
from her arrival at Fort St. George^ and thence to continue till ^ 
the said ship should arrive at London; and that it should be law¬ 
ful for the said ship, in the said voyage, to stay at any port'> 
or places without prejudice. The Eyles came to Fort Si. George 
in Febrnary 1733, England ; but be^ng leaky, 

and in very bad condition, upon the unanimous advice of tlie 
governor, council, commanders of ships, she sailed Jot 
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gal to be rrfiitcd; and aftei’ being sheathed, in lier return upon 
her homeward-bound voyage, she struck upon the Engilee 
fiands, and was lost. Evidence was read on the part of the 
to prove that Bengal was the proper place to refit, 
and that the ship went thither for that reason; that this was a 
voyage of necessity, and not a trading voyage, for she took 
nothing on board buPwater, provisions, and ballast. When 
this cause came on to be heard before Lord Chancellor Hard- 
wjjcfe, he refused Yo decide it, but dii*ected an issue at law, 
• His Lordship, however, observed, that the general principles 
laid down by the plaintiff’s counsel were right, as stress of 
weather, and llie danger of proceeding on a voya^ when a 
ship is in a decayed condilion : and in such a case^^f she w'ent 
to the nearest place, ho. should consider it equally same, 
as if she had been repaired at the very place from whence the 
voyage was to coniineuce, according to the terms of the po¬ 
licy, and no dcMiation, It is a very material circumstance, that 
the governor oidercd the lading to be taken out, to shew the 
necessity of the ship’s being repaired; but there is not a syl¬ 
lable of proof why she might not have been equally repaired 
at Fort SL deorge. His Lordship, therefore, directed an 
issue to try, whether the loss in Jultj ^ 7335 ^ during 

the voyage, and according to the adventure which was agreed 
upon, or intended to be insnid. On a trial at Guildhall^ in 
the Court of Coininon Pleas, the jury found in favour of the 
pJainiiffs. 


Ouibi rt V, 

Readshaw, 
Sitt. in 
J/Ond. Hil 
Vac. 1781. 


Ihis was ati action on a policy of insurance on the Xa?tfi/, 
at and from La Rochelle to the coast of AfricOy during her 
stay and trade there, and at and from thcncc to her port of dis¬ 
charge in the island of *SY. Domingo. Three days after the 
ship sailed from La Rochellcy she met with a gale, which 
strained l)er scams, and split her mizen-yard and rigging. 
The crew ca'rnc in a body to the captain, desiring for the jne- 
servation of their lives to make to some port to repair. I'he 
vessel being a new one, and the captain finding that she had 
too little ballast, complied, and put into Lisbon^ the nearest 
port; from whence, after taking in ^00 rolls of tobacco as 
ballast, ho proceeded to the coast of (xtiineuj tradctl there, 
and the ship was afterwards captured in the sight of 5 /. Do- 

viingi. bcl'yre she arrived. Tne defendant insisted, that going 

into 
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into Lisbon was a deviation, and called witnesses, who were 
of opinion, that in the latitude in which the storm happened, 
there could be no difficulty in repairing all tlie damage the 
vessel was described to have received, even in the worst wea¬ 
ther, as she might have proceeded to the toast of Africa^ and 
repaired thereat a less expence; and that a ship, loaded like 
that in question, could not need additional ballast. On the 
cross-examination, it came out that the premium would.not 
have varied had the voyage been by the of Lisbon^ 

Lord Man^eldt left it to tlic jury, on the ground of neces¬ 
sity to go to Lisbon for repairs. He said, tliat much depend¬ 
ed upon the circumstance, that no additional premium would 
have been required fur liberty to touch there. If the jury 
believed the evidence of llie witnesses, they must find for the 
plaintiff, for that the whole of the defendant’s case rested 
merely upon sunnise and suspicions alone. The plaintiff 
accordingly liad a verdict. 

The next excuse for leaving tlie direct course is stress of 
weather. Upon lhi=. point the rule is this, that wherever a ship, 
in order to escai)e a storm, goes out of the direct course; or 
when in the tlue course of the voyage, is driven out of it by 
stress of weather, this is no deviation; because it was occa¬ 
sioned by the act of God, which, by a maxim of law, is said 
to work an injury to no nuui. It has also been held, that if 
a storm drive a ship out of the course of her voyage, and she 
do the best she can to get to her port of destination, she is 
not obliged to return back to the ])oint from whence she was 
driven. 'This rule is cxciuplified by the following case. 

In an action on a policy of insurance of the ship Atlantic.^ 
warranted to sail with convoy from England to St, Kiif^ on 
or before the first oi Augmt the question was, Whether there 
had been a deviation? The ship was separatetl from her 
convoy by a storm. The captain being examined, said, his 
object, after his separation, invariably was to gain St, Kiifs^ 
or to fall in with the convoy. That the ship was taken by 
an American privateer in lat. 34. long. 59. Several captains 
were examined, who swore, that they would have taken the 
same course to get to SL Kitt^s^ or regain the fleet. 

Lord 


Harrington 
V. Halkeld, 
Site, in 
Lon. Mich. 
Vac. 1778. 
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'Lord MaN^eld. — The single* question is, Whether the 
captain was taken as he was going to 5 /. Kitt^s ? If he was 
not, he is perjured. The account he gives is, that on the 
28th of ( 7 /^^ there was a storm, which separated the fleet; 
that he did all he could to get to 5 ^. KzU% and to direct his 
course so as to meet the convoy crossing. The captain goes 
on the ground not to\reason, but to obey, be the consequence 
what it might. He knows nothing of the insurance; he says 
to himseUi If I ^ey, I am doing right. As to the protest* 
I do not see that it contradicts the captain’s evidence. Other 
captains have looked at the log-book or journal; and they 
say, they would have held the same course.” 

Verdict for the plaintiff, 

.Upon the subject of a departure from the course of the 
voyage, on acco^unt of stress of weather, another very impor¬ 
tant point has been determined, though the same jn inciple 
runs through all the cases, that whatever* happens by the act 
of (}od, shall ndt be imputed to man. On this ground it has 
been lield, that if a ‘^hip be driven out of lici* port of loading 

bv .stress of weather into another, and then do(N tlio best she 

*' • 

can to get to her port of destination, it sliall not be d(Ttued a 
deviation, though ?he do not return to llte poU fruin whence 
she was driven. 


Delaney v 

I I'ermRcn. 
y 22. 


The case here alluded to was an action upon tlie ca-'C against 
the defendant, for not having insured a ship and cargo, pur¬ 
suant to the orders of the plaintiff, by nicans whereoi'lie was 
damnified, the ship having been lost, (o) It wa-'!. tried l)cforc 


Wilknison 
v.Cov^r'^.ile, 
Sirt. 'll !3 R. 
at O'.ui'J'i.til 
after 
I'nrni, 

34 Geo in. 
I Esj;. Ref. 
7i. 


(a) It may be proj.cr to explain the nature ol‘ this action. When a man 
undertakes, either bv an implied or express j)ronii>e, to do a tiling for ano¬ 
ther, and he neglects to do it, or does it unskiirully, the law gives the person 
injured an action for the negligence. This is the case in question with res¬ 
pect to insurance; and the only difference between this action, and that on 
a policy against the underwriters, is in point of form ; for the plaintiffh’n this 
action is entitled to recover the exact sum he ordered to be insured: and 
the defendant is entitled to every benefit, of which the underwriter could 
have taken advantage, such as fraud, deviation, nou-compliancc witli war¬ 
ranty, Sec* 


In 
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Mr. Justice Bidler, at GuildhaU, at the sittings after Trinity 
Term 1785 ; and a verdict was found for the plaintiHl 



In a late case, the whole law upon this action was very fully and accu¬ 
rately stated by Mr. Justice Bidler^ and assentedAo by the whole Court; and 
upon this occasion that learned Judge nientiJned the three instances iii 
which such an order to insure must be obeyed, othe^setfais action will lie- 
First, where a merchat^t abroad has effects in the i^atids'of his correspondent 
liere, he has a right to expect that he >vill obey an order to insure, because 
he is entitled to call his money out of the other’s hands when and in whut 
manner he pleases. The second class of cases is> where the merchant abroad 
has no eflfccts in the hands of his correspondent, yet if the course of dealing 
between them is such, that the one has been ui^ to send orders for insu¬ 
rance, and the other to comply with them, the ibrmer has a right to expect 
that his orders for insurance will still be obeyed, unless the latter give him 
notice to discontinue that course of dealing. Thirdly, if the merchant 
abroad send bills of lading to his correspondent here, he may engraft on 
them an order to insure, as the implied conditioUt Qn which the bills of 
lading shall be accepted, which the other must obey, if he accept them, for 
it is one entire transaction. For if the commission from abroad consist of 
two parts, the one to accept the bill of lading, the o^her to Cause an insu¬ 
rance to be made, the correspondent canrtot accept it in part, and reject it 
as to the rest. 

So also if a merchant here accept an order for insurance, and limit the 
broker to too small a premium, in consequence of which no insurance can 
he procured, he is liable to make good the loss to his correspondent. 

But ifa person, to whom sucli orders are sent, does what is usual to get the 
insurance made, that is sufheient; because he is no insurer, and is not ob¬ 
liged to get insurance at all events. Thus if he sent to Lloyd's, and the un- 
dcrwriteis refuse to take the risk at any prcmiuiii; and he afterwards setid to 
get insurance done at X^ew ast/fy he has done his duty, and can never aftcr- 
wurds be charged in this action, more especially if the plaintiff adopt and ap¬ 
prove his acts. 

It liaving heeii so long and so frequently decided, that a policy on goods 
laden at one port, will not cover goods laden at an anterior port (see Ro¬ 
bertson V. Frenchy atite p. 75.), a broker, wlio from Maiaga is informed, that 
the assured will take the risk on himself from Malaga to Gibraltar, and to 
insure iVoni Gibrahar lo London on goods, is guilty of such negligence as to 
subject him to an action, who does not mention that the goods arc not 
loaded at Gilt altar. And where an insurance broker was ordered to effect a 
policy “ at and from Tancriffo to Londotiy^ he was held negligent for not in¬ 
serting ill it a liberty to touch and stay at all or any of thg Canary Islands, 
tiiat liberty being proved to be invariably inserted. 

A broker who has neglected to insure the premiums, cannot defend liim- 
self on the ground that he was ordered to insure against British capture, for 
though such a policy would be void pro tanto, it is uo crime to do it. 
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Upon a motion for a ijew trial, the facts appeared to be these: 
Tlie plaintiff, who Kved at Si.Kitt% wrote a letter to the defen¬ 
dant,dated the 30th of April 1781, informing him that he intend¬ 
ed to purchase a ship, and offering the defendant a share. On 
the 4tli of Map 1781, he wrote a second letter to the defendant, 
acquainting him that he had purchased the ship, but had only 
a share in it himself, tVie residue being divided into three or 
four moro shares, »one of which he had reserved for the defen¬ 
dant, in case he sh6u1d wish to be concerned ; and directing an 
, insurance upon the ship at andfrom Kitth to London^ war¬ 

ranted to sail with convoy. On the 28th oijune^ the defendant 
wrote to the plaintiff that he had no objection to a fourth, or 
a share equal to the plaintiff's. On the 3d oijuly^ the plain¬ 
tiff informed the defendant, that the ship had left the port to 
take in her cargo; that she let go an anchor at Sandy Pointy 
but as the wind blew fresh, &he drove out and could not come in 
again ; that she •was obliged to go to Eusiatnis^ and he therefore 
hoped that the defendant had not neglected to make the insu¬ 
rance, for fear of accidents. The defendant, on the 19th of 
Jidy^ wrote thus to the plaintiff: “ The insurance you ordered 
shaU be done.’* Plaintiff again, on the 25th of July^ wrote, 
that the Friendship did all in her ponver to get up ft oin St. Fusta- 
tins, but could not^ and thercibre he sold her to Mr. Jtoss at Fus^ 
tatius. I have already transcribed as much of the several let¬ 
ters as arc material to the subject of this chapter; in addition 
to which the following facts appeared in evidence :—That the 
ship Friendship had sailed from St. Eustatms, on the ist of-/iw- 
gust^ with the convoy, and that she liad afterwards foundered at 
sea; that St, Eiistatius is in the direct road to London 
from St. Kill's^ and the convoy from St. Kitds alw-ays looked 
into St. Eusiatius^ to take up any ships that might be there; 
that if the Friendship had sailed from St. Kitt's, she must have 
gone by Euslatius ; but would not have stopped there: that 
when she was driven to St. Eustatiusy after making several ef 
forts to get back to St. Kitfs to finish her loading, and finding 
she could not succeed, she then took in the rest of her loading 
at St. Enstatius. 

At the trial, several grounds of defence were made; but the 
only one material for our consideration was, that the remain¬ 
ing at St. Eustatiusy and not going back to St. Kitfsy was a dc- 

14 viation. 



Chap. XVIL] ^ OF DEVUTION. 

viation*, The learned judge, who tried the canse^ was of opi¬ 
nion that it was not a deviatioiiy bdng occasioned by stress of 
w'cather. Upon this ground, amongst otheria, the motion for 
a new trial was founded. 

After argument at the bar. 

Lord Mansfield said,—^‘The only niat^*^ question is, 
Whether there is a deviation in this case ? 'and • t|iat depends 
on the evidence. If a storm drive a ship out her voyage 
into any port, and being there, she does the best she q^n to 
get to her port of destination, she is not obliged to return 
back to the point from whence she waa|Inven; but here the 
witnesses say, she tried to get back to iSf. and could 

not; and it is a much easier navigation to go directly from 
St, Eustatins to Londony than to go back to St, KiWs And 
as to the taking in the cargo at St, EustatiuSy 1 do not find that 
the ship lost any time by it. Every thing is the efiect of the 
storm, and occasioned by it. This is the only point on which I 
had any doubt, and it required some consideration. It was a 
question, which was proper to be left to a jury, whether tliis 
was the same voyage or not, and they have determined it.” 

Mr. Justice Wilks iiKlined to a different opinion.—** My 
only doubt is, whether it was the same voyage as that insured* 
So llir as the ship was driven by stress of weather, so far is 
there an exception. When she is driven to St, Eusiatiusy she 
attempts to get back to St, KiWs ; but I do not find that she 
made any attempt to get to London at that time. When she 
was at St. Emtaliusy the owner of the ship sold her to Ejoss^ who 
loaded .her afresh with tobacco instead of sugar, which was to 
have been her original cargo; so that there is a new cargo, a 
new owner, and a new voyage. In these cases we lean very 
much to deviation. In a case lately determined in this court, 
it was held, that going to Beaumarisy though only a few 
leagues out of the way, was a deviation. It strikes me as a case 
of some difficulty: perhaps the jury had not evidence enough 
laid before them, on which to determine; for there is nothing 
said on the part of the defendant as to the usual course of the 
voyage. The risk was certainly increased by the ship’s con- 
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tinning at iS/. Eustatiiis so long: for the insurance, if good at 
all, was good all the time she lay by at St. Et^tatiiis ; and she 
might have continued there much longer. Ii/my opinion, it 
is very well worth tfee re-consideration of a jury.^’ 

Mr. Justice Ashht^L — This ought to be considered as 
the same voyage insured. Wherever a ship is driven by stress 
of weather out of^ief: own port into another, that shall not be 
considered as a deviation. Here the ship was forced by stress 
of weather to go to St. Ezistatins ; and being there, she en- 
deaveured several times to get back to St. Kitt's, but without 
effect. In fact it was better for the parties that the cargo 
should be completed at St. Etistatiiis; her continuing there, 
rather diminishes the risk than otherwise; because if she had 
gone back to St. Kitfs^ it would have taken up a longer time. 
If then every thing was done that could be done, under such 
circumstances, fbr the benefit of the adventure, this shall not 
vacate the policy.*' 

Mr. Justice — “It has been much relied on in this 

case, that there was a change of property; l>ut that, in niy 
opinion, makes no difference. "I'hcn laying tliat out of the 
question, and supposing the ship as not being sold to Rossy I 
will first consider wlietlier this is a difierent voyage. But that 
cannot be, as it would be contrary to the evidence: neither is 
it true, that the vessel afterwards pursued the same voyage by 
accident; for that ))art of the cargo, which she took in at 
St. Kitfsy continued on board of her the whole time, and the 
original intention of the ship’s coniiiig to Londozi was likewise 
continued : the parties never thought of a different voyage. 
But it is said, tliat she took in another cargo at St. Eustatim: 
wdiat says tlic rvidenc<‘? Where a captain has not taken in 
a full cargo, it is usual to take in the rest at St. Ezist<itius: 
such was juovcd to bo tlie custom of the voyage: and it was 
proved, that on a voluntary act of the captain’s going to 
Sf. Eustatiusy llie policy would have protected the ship’s stay 
there; d fortiori it will, when the ship was driven there by 
stress of weather. As to the defendant’s not being prepared 
at the trial to answer the usage, he ought to have come pre¬ 
pared wjtl» that, which was the gist of his defence. Then was 
^ the 
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the mlc:<altered ? hud it been so, it was in the deifeodant’s 
power to proved it; but there was no proof that it ivas 
altered ; part of the same cargo continues; nor does it appear 
that they meant to alter the cargo, for sb^ endeavoured to get 
back to Kitfs to take in the rest; but was prevented by 
storms. I think the risk would in r^lity have been much 
greater if she had gone back; for she must have come by the 
way of St.Eustatius again in her passage Jr^e. ,The part of 
her cargo, which was taken in at the tim# tne sh^ was driven 
from SlK iffs, has already been paid for by the defendant; 
even this would not have been paid for by the defendant, if he 

had conceived that the voyage had been at end.” The learned 
Judges therefore, except Mr. Justice Wiliest after giving their 
opinions upon the other points in the cause, ordered the rule 
for a new trial to be discharged. 

But wherever the excuse of necessity is se^ up, whether as 
arising from the act of God, or from any other cause, it must 
satisfactorily appear that every proper precaution was pre¬ 
viously used by the assured, and that there was no default on 
liis part, otherwise the plea of necessity shall not be admitted. 
The case in which this doctrine was advanced, was tried be¬ 
fore Lord Chancellor Eldoii when Chief Justice of the Court 
of Common Pleas. The insurance was from to 

Tlie defence was deviation, the vessel having put into Ply* 
moHfk, out of the course of the voyage, and remained there 
I 4 days. The answer on the part of the plaintiff to this de¬ 
fence was; tliat the captain was taken ill with a severe fit of 
the gravel, and that Uie male having pricked his finger, by 
accident. Ins hand and arm swelled to such a degree, as to 
render him incapable of doing his duty, and tliat they had 
put into Plymouth for tlio purpose of procuring medical assist¬ 
ance. These facts, as to the captain’s and mate’s illness, and 
their application to a surgeon, were proved; but it also ap¬ 
peared, on cross-examination, that the surgeon of the ship was 
unprovided with proper instruments and medicines. He was 
not called. 

I 

Lord Eldon said, he was of opinion that if by the visita^on 
of God so many of the crew, who would otherwise have been 
sufficient, became so afilicted with sickness, as to be incapable 
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of navigating the ship, such an illness of ttie a ne¬ 

cessity which might justify a deviation : but 
as a justification of a deviation, he thought it incumbent on 
the plaintiff to shew that he had so far provided against such 
events, by every proper precaution, such as having medicines 
for the voyage, as nnl^h as he was bound with respect to the 
tightness of the ship. It was in evidence that a surgeon was 
necessary in such Voyages: if therefore sickness was to be set 
up as an exduse for dfeviation, the plaintiff should shew that 
the surgeon was provided with such medicines and instru¬ 
ments as would probably become necessary in the course of 
the voyage, to meet the common casualties of the mariners. 
He was also of opinion, that the necessity for going into port 
ought to be made out by the plaintiff beyond all possibility of 
doubt, and that it arose and existed without any default of 
the master or party insuring: and if they came in for 
medical aid, he’ should expect medical men to be called to 
prove that such necessity existed. That had not been done 
in the case then before him, and the plaintiff must be non¬ 
suited.^’ 


A deviation may also be justified, if done to avoid an ene¬ 
my, or seek for convoy; because it is in truth no deviation 
to go out of the course of a voyage, in order to avoid danger, 
or to obtain a protection against it. 

In an action upon a policy, which was to insure the WUUam 
Galley in a voyage from Bremen to the port of London^ war¬ 
ranted to depart with convoy; the case was this:—The Galley 
set sail from Bremen^ under the convoy of a Dutch man of war to 
the Elhy where they were joined by two other Dutch men of 
war, and several Dutch and English merchant ships, whence 
they sailed to the Texel^ where they found a squadron of 
E-nglish men of war and an admiral. After a stay of nine 
weeks, they set out from the Texel^ and the Galley was sepa¬ 
rated in a storm, and taken by a French privateer, taken again 
by a Dutch privateer, and paid 80Z. salvage- 

It was ruled by Lord Chief Justice Holt^ that the voyage 
ought to be according to usage, and that their going to the 
Ettf tflough in fact oti of the way, was no deviation; for till 

after 
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after 17931 there was no convoy for ships directly 

from^nmj^to London. And the plaintiff had a verdict. 

On an insurance from London to Gihaltar^ warranted to Gordon v. 
depart with convoy; it appeared there w 4 s a convoy appointed 
for that trade at Spithead; and the sh^ Banker having tried Borden, 
for fconvoy in the D&wns^ proceeded, to Spithead^ and was 
taken in her way thither. The insurers insisted that this being 
the time of a French war, the ship sh<mrd^not have ventured 
through the Channel, but have waitciPin the Dornis for an 
occasional convoy. And many merchants and office-keepers 
were examined to that purpose* 

But Lord Chi^ Justice Lee held that the ship was to be 
considered as under the defendant’s insurance to a place of 
general, rendezvous, according to the interpretation of the 
words Kmrrant^d to depart *miih convoy* And if the parties 
meant to vary the insurance from what is commonly under¬ 
stood, they should have particularised her departure with con¬ 
voy from the Dov)ns* The juries were composed of merchants; 
and in both cases they found for the plaintiffs upon the 
strength of this direction- 

In the case of Bond against Nxitt^ in which the material Cowp, Rep. 
question waSjwhcther a warranty had or had not been complied 
with, and which consequently will be fully stated in the follow¬ 
ing chapter, tlie point of deviation for the purpose of procuring 
convoy also came under the consideration of the Court. Upon 
that occasion Lord Man^ld and the wliole Court held, that 
if a ship go to the usual place of rendezvous, for the sake of 
joining convoy there ready, though such place be out of the 
direct course of the voyage, it is no deviation. 

And in a more modern case, the onlyquestion was, Whether Enderby 
there was a deviation or not ? Lord Mansfield there directed v"iaMchtrr 
the jury to find for the plaintiffs, if they believed that the cap- Sittings in 
tain fairly and bond jule acted according to the best of his vac. 1780!!' 
judgment: that he hatl no other view or motive but to come 
the safest way homc^ and to meet with convoy: for that it wis 
no deviation to go out of the way to avoid danger* 
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In our books we sometimes meet witl^ .ca^|Bjfl^b|<^ ^y> 
that a deviation may be justified by the usag& of 

the trade. But that is not quite correct; for thi usage 
of any particular trade, it is customary to stop at certain places, 
Ivia^i: out of the direct course from A. to it is not a devia- 
lion to stop there; bc^'rause it is a part of the voyage. There 
is no deception Tipon the insurer; because he is bound to* lake 
notice of the usages of trade; they are notorious to all the 
world; and when Ihe usage has declared it lawful in a spe¬ 
cific voyage to go to any place, though out of the immediate 
track, it is as much a part of the contract of insurance between 
the parties, as if it had been particularly mentioned. But in 
order to justify the captain of a ship in quitting the straight 
and direct line from the port of loading to that of delivery, 
there must be a precise, clear, and established usage upon the 
subject, not depending merely upon one or two loose and 
vague instances- ^ 

Where a ship was insured from Liverpool to Jamaica^ and 
had j>iit into the *lsle of Man ; it appeared that there were 
S 077 ie z?isfa?ices of the Liverpool ships putting in there, but it 
was not the settled, common, established, and direct usage ot . 
the voyage and trade; it was therefore held a deviation, and 
the underwriters were discharged from any loss that happened 
subsequent to the deviation. 

Having thus mentioned all the cases to be found in the 
hooks of reports, which operate as an excuse for a departure 
from the due course of the voyage, and which prevent those 
efiects, which always follow a deviation, namely, tfie discharge 
of the insurer from his contract; it will b(‘ pjoper to observe, 
thill it is not meant to insinuate that other cii cuinstunces may 
not frequently happen, which will have precisely tlie same con¬ 
sequences. For wherever a ship docs that which is for the 
general benefit of all parties concerned, tlie act is as much 
within the intention and sjjirit of the policy, iind consequently 
as rnucli protected by it, as il‘expresserl in terms. And thercs 
forc in all cases, in order to determine whether a diversion 
from the direct course of the voyage is such a deviation as in 
l^w vacates the policy, it will be proper to attend to the mo¬ 
tives, end, anti consequences of tlie act, as the true criterion 
of judgment. 


If 
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1 

Ifa^i|«£||fa i circumstances above stated do really ^wAbond 
Jide to render a deviation absolutely necessary, 

tlie ship ^pursue such voyage of necessity in the Sirect 
course, and in the shortest time possible, otherwise the under¬ 
writers will be discharged. Because a voyage superadded by 
necessity, ought to be subject to the sam^ qualifications, and 
entitled only to the same sort of latitude as the original voyage, 
it having become by operation of law, a ya>;t, as it were, of 
that original voyage. 

This was laid down as law by the Court of King's Bench in i.avjhre v. 
a case, in which the voyage insured was described in these 
words:—At and from Port UOrient to Pondicfm'iy^ Madras^ 
and China^ and at and from tlH?nce hack to the ship's port 
‘‘ or ports of discharge in France.^ with liberty to touch, in the 
“ outward or homeward-bound voyage, at the Isles of France 
“ and Bourbon^ and at all or any other ports or places, what 
or wheresoever: and it sliall be lawful for the said ship m 
this voyage to proceed and to sail to, and touch and stay at 
“ any ports or places whatsoever, as well on this side, as on the 
‘‘ other hide, the Cape (f Ciood Hope^ without being deemed a 
deviation.'' The ship did not sail till the 6ili of December' 

1776, and did not reach Pondicherry till tlie 23d of ,///(y 1777. 

She continued there till the 23d of August fbllouiug, when, 
instead of proceeding to China^ she sailed tor Be 7 igal, where 
having passed ihe winter, and undei-gone very considerable 
repairs, she sailed from thence early in the year 1778 (being 
the second ship that lel't the Ganges)^ returned to Pondicheny ; 
and, after taking in a homeward-bound cargo, at that place, 
proceeded in her voyage back to DOrient, but was taken in 
October in that year by the Mentor privateer. The usual time 
in which the direct voyage between Pondicherry and Bengal is 
performed, is six or seven days, but the Carnatic was about six 
weeks in going to Bengal, luid two months on the way back 
from thence to Pondicherry, Both going and returning, she 
♦uther touched at, or lay off, Aladras, Masulipatam, Visiga- 
patam, and Yanon, and took in goods at all those places. The 
plaintiffs rested their case chiefly on this ground, that the voy¬ 
age to Bengal was adopted by necessity tor the safety of this! ; 
ship, upon the bond Jide opinion of the captain, and the rest 
of the officers, and of one Berard the supercargo, who had the 

principal 
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principal management. To prove 
by Berard and four mates, that the ship 
longA’in Europe than at first was foreseenj- kt^she met 

with extremely bad weather on her outwarA^’^ssage; and at 
Pondicherry was so leaky, that it appeared to them, tliat slie 
must be careened, which could only be done at Bengal^ there 
bei|l^ no other plac? so near, to which she could proceed with 
safety, where that j)j)eration could be performed; for that no 
harbour betw^een Pondicheryy and the Ganges on the one 
side, and Potidicheiry and Bombay on the other, would ad¬ 
mit of so large a vessel being hove down, her burden 
being near 800 tons. Indeed it turned out when they got 
to Bengal^ that she could be repaired without careening, but 
this was only discovered, they said, after she was unloaded of 
much more of her contents than could have been done with 
safety in the open road of Pondicherry^ All the witnesses for 
the plaintiffs swore that they took the resolution of going to 
Bengal much against their inclination ; for that it would have 
been not only more for the advantage of the owners, but also 
more lor their private interest as individuals, to go to China^ 
they having prepared their own adventures for tlwit market. 
Besides the circumstances of the leak, they assigned an addi¬ 
tional reason for relinquishing the voyage to Chinuy viz, that 
they had been so long delained at Pondicheny^ from delays in 
unloading their outw^ard-bound Ctirgo, that they were noti'eady 
to leave that place, till it was too late to undertake the China 
voyage with any degree of prudence or safety ; and they said 
Bengal was the best place they could go to, in order to winter. 
Tlie defence set up was; ist, That the ship had never sailed on 
the voyage insured, her destination, when she left Europe^ having 
been for Bengaly and not for China, 2d, That supposing her 
to have sailed on the voyage described in the policy, yet her 
going from Pondicherry to Bengaly instead of proceeding to 
Chincy was a deviation, and was not justified by necessity. In 
support of the first ground of defence, certain secret instruc¬ 
tions were relied upon which were found on board the ship, and 
were addressed by the owner at U Orient to Berard the super¬ 
cargo, and which, though obscurely penned, gave great room 
contend, either that, at her departure, it had been resolved 
to substitute the Bengal for the China Yoyage, or, at least, that 
the alternative was left with Berard^ to be decided one way or 

the 
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the to certain events in India^ which events 

turned^t;&k 4 t^ $ortof way that, according to the instructions, 
was to determ^^ the yoyage for Bengal. On the second 
ground, it was" slid, that from the plaintiffs’own wittlesses, 
there was no necessity for going to Bengal; and that instead 
of going directly thither, a trading voyage-fcad been made from 
Pondickeryy, which afforded a strong presuitaption that trai^g, 
and not the leak, or lateness of the seas(jn,*was the object oi 
going to Bengal. On the part of the defence also, several let- 
ters were read (written by the owners to their correspondents 
who had got their policy underwritten) to vnim a presumption 
that the necessity of going to Bengal was merely a pretence 
devised after the capture; and when the insured began to ap¬ 
prehend that the words of the policy would not cover a voyage 
to that place- This is the substance of the evidence given in 
this, and tw^o other causes upon the same ship, though not on 
the same policy: in addition to which in the present c^, the 
secret instructions given to Berard had been more attentively 
perused, and afforded stronger reasons than they at first seemed 
to do, that the voyage to Bengal was pre-determined before the 
departure from LI Orient. The plaintiffs' witnesses were much 
pressed, on this occasion, to say whether the lateness of the sea¬ 
son alone was such as, independant of the leak, would have de¬ 
termined them to abandon the voyage; and on the other 

hand, whether the leak, independant of the other reason, would, 
in their opinion, have rendered it necessary so to do. To this 
they said, they could not give a certain answer; for that as 
neither of the cases had happened, they had not exercised their 
judgment upon them. 


Lord Man^.dd summed up very strongly against the plain¬ 
tiffs, on the licad of fraud. But, independent of that ground, 
he stated a new point against them, namely, that if necessity 
wore admitted to have been the sole motive for substituting the 
voyage to Bengal in the place of that of Ckifia^ still it nx:as in- 
ciimbcnt on the insured to have pur sued that voyage of'necessity di-- 
rectly^ in the shortest and most expeditious manner .* and that the 
delay in going from Pondicherry to Bengal, a 7 id the repeated 
stops by touching at different places, and trading there, were de¬ 
viations, and not within the protection which the supposed neeet- 
sify affbt'ded to the direct voyage. 


Vide ante, 

C. 2, 


Notwith- 
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Notwithstanding this direction, the jury for 

the plaintiffs. Upon 11 motion tor a ncw < ti||^^er^^^ment 
at the bar, the opinion of the Court of Kin^ft|^eiich was deli¬ 
vered by ^ ’ 


Lord Ma 7 isficl(L~~^^ If this application were made upon the 
gr<fiiifnd of impeaching the testimony of the plaintiffs' witnesses, 
whatever my privt^fe sentiments might be, after two concur¬ 
rent verdicts, I should not be inelined to interpose. But, 
witliout impeaching the evidence, 1 think there ought to be 
a new trial, or rather, that the case has been ill decided. The 
question is, Whether, without imputatioy on any body, circum¬ 
stances have not happened to take the voyage out of the policy ? 
A deviation from necessity must be justified, both as to sub¬ 
stance and manner. Nothiw morr vuist he done than what the 


necessity requires. The true objection to a deviation is not the 
incrcsBc of the risk. If that were so, it would only he neces¬ 
sary to give an additional premium. It is, that the party 
contracting has voluntarily substituted another voyage for that 
which has been insured. If the voyage to Bengal was una¬ 
voidable, where was the necessity to trade? All the ports 
touched at were out of the direct course ; and six weeks and 
two months were consumed, instead of six clays. 'J'hc justice 
of the case required a different decision.” The rule lor a new 
trial was accordingly made absolute. The cause was again set 
down for trial; but the plaintiffs, when they were ready to be 
called on, submitted to the opinion of the Court, and abandoned 
their claim against the underwriters. 


So also if a ship be insured upon a trading voyage, it is in¬ 
cumbent on the parties assured, to cany on iliat trade with 
usual and reasonable expedkion, otherwise their conduct will 
amount to a deviation, and discharge the policy. 

Thus in an action by the assured against an underwriter on 
1. a})olicy of insurance on the ship Blossont^ at and IVojn the 
coast of to the IVesl Indies^ with liberty to exchange 

gocnls and slaves ; a verdict was given for the plaintiff But 
upon a rule being obtained to shew cause why there should not 
be a new trial, it appcaretl that there had been a great deal of 
contridictory evidence, and many points started at the trial; 

but 
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but was, Whether the plaintiff, ^ the 

use hd^ade of the? vessel on the coast of Africa^ and thoUelay 
he there occasi^^, wag not the cause of the loss: that is, 
whether he did nSt make such use of her ^uring her stay on 
the cofist, contrary to the design of the policy, as amounted to 
a deviation ? 

It appeared in evidence, that this ship j^jt^jed on the coast 
from Augtisf to March; that slie was employed in receiving 
slaves on board, the produc‘c of the cargoes of other ships, 
which were afterwards put on board other ^hips, and sent to 
the West Indies; that this is tlie employment of what they caH 
a factory ship ; but that a regular factory ship is thatched and 
covered, and receives llic slaves till a sufficient number is col¬ 
lected to send away in the vessels; but it did not appear that 
any slaves, the produce of the Biossom^s> own cargo, were sent 
away in otjier vessels, but tliat her stay there was iSeveral 
months beyond the usual stay of ships in that trade. After 
argument at the bar, 


Lord Mansfield said,—‘‘ Whendiflerent points are agitated 
at a trial, and a great deal of evidence applied to each, and 
the counsel go out of the cause, it is not to be wondered at, 
il'juries should lose their attention to the material point. The 
ixreal advantaire of a motion for a new trial is, that after ar- 
giniient on the nioliun, the cause goes down again, winnowed 
from the chair of the first trial. Tlie single point here is, 
\\ liether tliere has not been what is equivalent to a deviation, 
whethta* tht» ri^.k has not been varied? It is not material 
whether or not the risk has been greater. If a ship insured 
for a trade, is turned into a floating warehouse, or a factory 
ship, tlte risk is diflerent, it varies the stay; for while she is 
used as a warehouse, no cargo is bought for her. I'hc law 
being clear, how is the fact ? The captain says she was not 
used as a factory ship ; his evidence is much impeached ; but 
he says ho was young in the trade; he never saw a factory 
ship but once, and was not in her; he might have a salvo, 
because tins w^as not thatched ; but was she used as a thatched 
ship is used ? It is said that letters are not records; ’tis true 
they may be contradicted; but if tliey are from the parties, 
and arc not contradicted, they arc as sironer as anv records. 

The 
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The fact is clear, the risk is different in 4 c:’ 

Rule absolute for new trial.” 

So in an action on a policy from Londo^io Port Endicly 
on the coast of j^rica^ at six guineas per cent, on the ship till 
moored at anchor 24 hours, and. on good& till discharged and 
' landed. The ship arrived on the coast on the 6th of 
May^ and was captured by the French on the 4th of June. 
The barter in th^ trade is carried on, on board the vessel, and 
the goods afterwards sent on shore, in boats, and the gums 
brought back. In this case, the discharge of the cargo had 
' not begun, the gums not liaving been brought down to the 
coast, for which purpose it is necessary to have a previous 
agreement wdth the king of the country; but no delay had 
been used. The counsel for the defendant contended, that 
by* the custom of this trade, the risk on the goods, as 
well as on the ship, expired in 24 hours, and that the risk on 
the cargo, while on the coast, was protected by thi homeward 
policy, at i ^ guineas per cent .—Lord Kenyon refused the evi¬ 
dence, both ol* the homeward policy, and of' this supposed 
usage (which lie had on a former occasion admitted against 
his own opinion, and on which a new trial had bt'cii giantcd), 
to qualify the clear and unequivocal language of the policy, 
whicli covered the risk, till the goods landed. That it, 
in landings any unnecessary delay had been used, that might 
amount to something in the nature of a deviation, so as to 
discharge the insurer; but tliat did not appear to be the case 
in the present instance. 

But though an actual deviation from the voyage insured is 
tlius fatal to the contract ol insurance; yet a deviation merely 
intended, but never carried into effect, is considered as no 
deviation, and the insurer continues liable- This has been 
frequently so decided. Thus in the case of an insurance from 
Carolina to Lisbon^ and at and from thence to Bnstol; it 
appeared, that the captain had taken in salt, which he was to 
deliver oXFalimuth before he went to Bristol; but the ship 
was taken in the direct road to both, and before she came to 
the point, where she would have turned off to Falmcmth. It 
was held, that the insurer was liable; for it is but an intention 

to 
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J* ‘ * 

to was beld not sufficient to discharge the 

underiB^r, 

In the case t£" Carter v. The JBoya/jE^cAa/^ge Assurance aStra.n49. 
Company, where the insurance was from' Honduras to Lofi^ 
don^ and a consignment to Amsterdam ; a joss happened before 
she came to the dividing point between the two voyages^or 
which the insurers were held liable to pay, ., 

The doctrine laid down in these cas^s has since been fire- 
quently recognised in subsequent decisions, and particularly 
by Lord Man^eld in the case of Thellusson v- FergiissoU:,/ 
which will be fully reported in the next chapter. The in- Doug. 361- 
surance was from Guadaloupe to Havre^ and by the deposi¬ 
tions it appeared that the ship sailed for Havre^ and was always 
intended for Havre; but was directed to keep in the course 
of Brest for safety. One of the grounds of defence was, that 
the ship never sailed from Guadaloupe to Havre^ but on u 
voyage from Guadaloupe to Brest, Lord Mansjidd^ in answer, 
said, “ the voyage to Brest was, at most, but an intended 
deviation^ not carried into effect.” 

If, however, it can be made appear by evidence, that it 
never was intended nor came within the contemplation of the 
parties to sail upon the voyage insured; if all the ship’s papers 
and documents be made out for a different place from that 
described in the policy, the insurer is discharged from all 
degree of responsibility, even though the loss should happen 
before the dividing point of the two voyage>. This distinction 
was very properly taken by the Court of King’s Bench, in a 
modern case: and by that distinction they admitted the gene¬ 
ral doctrine, with respect. to the intention to deviate, in its 
fullest extent. 

The sbip Molly being insured ‘‘ at and from Maryland to Wooldridre 
“ Cadiz^^ was taken in Chesapeake bay, in the way to Europe, 

Upon this the insured brought this action against the defen¬ 
dant, one of the underwriters on the policy. The trial came 
on at Guildhall befiMrc Lord Mansfield^ when a verdict was 
found for the defendant. A new trial being moved for, the 
material facts of the case appear to be as follows;-—The ship 
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was cleared from Maryland to Falmouth^ bpnd given 

that all the aminerafed goods should be. lidded in firitahi^ 
and all the other goods in the British domjliious. An affidavit 
ol’the owner stated that the vessel was bound fbr Falmouth, 'I'he 
bills of lading werej To Falmouth and a market; ” and there 
was no evidence wh£4‘ev'cr that she was destined for Cadiz, The 
place where she was taken was in the course from Maryland 
both to Cadiz a^d Falmouth^ before the dividing point. Many 
circumstances Ic^ to a suspicion that she was, in truth, neither 
designed for Falmouth nor Cadiz^ but for the port oi' Boston^ 
to supply the American army; but there was not sufficient 
direct (evidence of that fact.—At the trial. Lord Mansfirld 
told the jury, tJiat if the}’ thought the voyage intended was 
to Cadiz,^ they irmst find for the plaintiff. If on the contrarj', 
they should think there was was no design of going to Cadiz^ 
they must find for the defendant. It also appeared in evi¬ 
dence, tliat the premium to iiisure a voyage from Maryland 
to Falmouth^ and from thence to Cadiz^ would have greatly 
exceeded what was paid in this case. Upon the motion for a 
new trial b('in^ argued, the counsel for the plaintiff cited liie 
two cases above slated from Stravge^Si Reports. 


Lord Mansfield, — “ Tiie policy, on the face of it, is from 
Maryland to Cadiz,, and therefore purports to be a direct 
voy age to Cadi;:, All contracts of insurance must be founded 
on trull], and the policies framed accordingly, ^\'hen the in¬ 
sured intends a deviation from tlie direct voyage, it i» always 
]jJovided lor, and the indeiiinificatioa adapted to it. There 
never was a man so foolish as to intend a deviation from the 
voyage described, when the insurance is made, because that 
would be paying without an indemnification. Deviations from 
the voyage insured arise from after-thoughts, after-intere.^t, 
aftcr-tcmjjtation; and the )^arty, who actually deviates from 
the voyage described, mejuis to give up his policy. Rut a de¬ 
viation merely intended, but never carried into effect, is as no 
deviation. In all the cases oi' that sort, the terminns hquo and 
ad qticvi^ were cerlaitt and the same. Here, Was the vovao’c 
ever intended for Cadiz ':' "I’hore is not sufficient evidence of 
the design to go to BosloHy for the Court to go upon. Rut 
some of the papers say to Falmouth and a market: some to 
Faimoidk ( nl;.. None luentLon Cadiz^ nor was there any per- 
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son in the ship, wJio ever heard of any intention tn go to that 
port. A market is not synoniinous to Cadiz ; that expression 
might have meant Naples^ Leghorn^ or Eiigiand. No man, 
upon tlie instructions, would have thought of getting the policy 
filled up to Cadiz, In short, that was never tlie voyage 
intended, and consequently is not what the underwriters 
meant to insure.” 

Mr. Justice Bidler .—“ I am of tlu? same^opinion. I believe 
the law to be according to the authorities mentioned on the 
part of the plaintiff: but it does nut apply liere. J'his is a 
question of fact. 'Diere cannot be a deviation fi o/ii tliat wliicli 
never (‘xisted. Tlie weight of the evidence is, tlint tJu^ vov:iim 
was never designed for Cadn,''" 


Mr. Justice Willi'S and Mr. Justice Ashhxast concuning in 
the opinion dt'liveretl by Loixl Mamjidd -uul Ju-.iiee 

IhilltTn tlu' rule tor a new trial was diichargeic 

In a still later ease the same doeti’ine* was advanced; Wiyv 
iiameh', that if a shii> be insuj-eti from a ilav ccjlain from A, 

• ■ * • - I r'J III 

to /f., and belbre the dav >ai[ on a uidcaent \'wage iVom that 
insureil, the as-^ured taniua recovei'; even litotiiji ihe'slup 
iiUerward- hill Into the eoar'e ut the voyage' iusui'ed, and b(j 
lost after liie day on wljal; the policy w.u to have attacind. 


Sinci tlie ''ceond (didijii of’ this woik wa^ puiiiKhei.!. tiie 
cases l\ufjldi iiigr \. :iiid Uixy v, d.. he\t‘ 

again eo;ae under dist usmou ia lIu' (' )M)’1 i.f t 'a"iiu)ii 
I^Jeas; and it has been iu’ld by il'c t an o' r- . 

(ourt, one (d whum s.it in liie (^ouit id’ Ki}e:s iks.eh \ u-e 
the two vasi'fa ju^t repoiti'd \\<'rc dt'cld-'d, tied a hew - 

mifii of tlie intended vovage con-inue the weae S' “■ e. - 
scribed in tlu' policy, an inicnimn to go to an iuk j ea'-w-''-^ 
port, thougli tliai inlention r.lumld be i’oniusi pr, ,;o; 
shipk sailing, will not vitiate the insiiranee til) .ele.i,' d: ;i:: 
lion. The cast has already betai <|uoted il>i- anoihei parpejc 
and the laets as to this point are shortly ihei^c. 'i'iie uistiraneo 
was at and from (Arcnada io Lmipoof; the :Jiip sailed iVoni 
itrenada hound for Liverpool but with a dcrigi^. /wmed hrfore 
Ihc rommi'}icvmcn{ of the vo}iagt\ as appeared by the cleui'inu'e', 
VOL. in I l :J- i 
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mid was admitted on all sides, to touch at Cork in her mxy to 
Jjivrrpoo!^ but was totally lost before she arrived at the dividing: 
point. In the course of the argument a case Vaugha?i 

was mentioned, as having been tried before Lord Kenj/oJiy at 
the sittings at GuildJiaU^ after Hilary Term 1794, in which 
His Loi’dship nonsuitctl the plaintiff^ in an action on a policy 
on this very ship, being of’ opinion that the case fell witliin 
lliQse of Wooldrid^ BopdclU and Wap v. Modigliani^ and 
that there was no inception of the voyage insured. The Court 
of Coininon Pleas, however, having taken time to deliberate 
upon tliis case of KeiDley v. Ryan^ delivered their opinion 
as to the 3d question, that where the teyinini of the intended 
voyage wore j cally the same as those described in the policy, 
it was to be considered as tlie same voyage, and a design to 
deviate, not efiected, would not vitiate the policy. That 
ill JVootdndge v Boydcll^ it appeared there was no inten¬ 
tion tliat the sliip should go to Cadiz at all, which was men¬ 
tioned in the policy as her port of delivery; and in Way v. 
Modigliayii there was an actual deviation, by the ship going to 
hsh on the banks of Neirfoundland: those cases, therefore, 
Merc wliolly different from the present, for here the sliip was 
really bound to Liverpool^ though there were also clearances 
for Cork. («) 

Fiom the proposition just established, namely, tliat a mere 
intention to deviate will not vacate the policy, it follows as an 
immediate consequence, that whatever damage is sustained be¬ 
fore actual deviation, will fall upon the underwriters. 


C.!?*:!: V. 

2 

I.d. K.i\m. 
840. 2 S.xlk. 
444 - 


Thus it was hold by Lord Cliief Justice/-/o/Z, who said, tJial 
if a policy of insurance he made to begiii from the departure 
of the ship from England.^ until, cSr. and after the departure a 
damage hapjiens, Sfc, and then tlie sliip dexnates; though the 
policy is discharged from the tinu* of the deviation, yet for (lie 
damages sustaincil before tlic deviation, tlie insurers shall make 
satisfaction to tlie insured. 


{(ij iSce the rase of Middlcwovd v. BhKes^ 7 Term Rep. 162., and also 
llcscllon \. All'iuffj i ^T. wIu’vc the several cases immediately 

preceding cr t’.c distinction bctueeii deviations intended, but not carried 
into effect, uc.d non-iuccptioii of the voyage insured, are much considered. 

Subject 
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Subject to the rules already advanced, deviation or not is a 
question of fact, to be decided according to the circumstances 
of the case. 

In cases of deviation, the premium is not to be returned; 
because the risk being commenced, thd underwriter is entitled 
to retain it. 

• I 

In tlie case oi Hogg v. Horner^ above quoted, Lord Kenyon 
being of opinion that the sliij) had deviated, it was insisted for 
the plainlilli tliat as tljc intention to go to Faro (the going to 
which j)lace was the deviation relied on by tlie defendant) had 
existed })rior to the sailing, it was a non-inception of tlie voy¬ 
age insured, and lie had a right to the return of prcmiiiin. 
Lord Kenyon^ however, was of opinion that there was an in- 
cej)tioii of the risk r//, and the contract was entire, consequently 
there could be no return of premium. But of this, more will 
be said in a subsequent chapter. 
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CHAPTER XVTII. 


Cli.ip. 165 
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Of JS'^o?i^Cq7}ip!iance rath ff'ar7'a7?ti(^s. 

TN the two preceding cliurtcis v\c hiivt' seen the elleit, which 
the iioii-observj-uiec uf implied conditions has ui)on the 
contract of insurance ; we shall now proceed to consider the 
nature of’warnintics; their various kinds; and liow far they 
I iVn-Rcu. must be conjplicd with on the part of tlie insured, in order to 
” ' rejider the contract binding between the |)artie^. A warranty 
in a ])ohcy of insurance is. a condition or a contingejicy, that a 
certain thing shai! Ije done or happen, and unless that is per¬ 
formed, there is no valid contract. It is perfectly iininalerial 
for what view tlie warranty is iiilroduccd ; or whcthiT- the 
party Jiad any view at all : but being onct* inherit'd, it becomes 
a binding condition on the insured : and unless he can show 
tliat he has literally ful/illed it, or that it was performed, tin* 
::h.ip. 16, contract is the .same as if it liatl never existed. (//) \\\‘ have* 

' already seen that the breach ol’an implied comliiiou sullicient 

to avoid the policy; c. Jhvtior tlieivfoi e, the eilivt must be 
the same, where (he condition is e\pies>, atitl uol liable to 
niisreprcsentalion or eiror, la'cause it malo-sa part of 1 lie writ- 
lel^fontract. d'o say that the underwi iier sliould aie v, t'r liir 
a loss, notwillistaiiding tlie other partv ha- failed in Ids en- 
gagements, would hj to inaki? .1 diflenait l ule in this sjieciesol' 
contract, from liiat which subaisl'-- tn everv other: alliioiifh 
this of all oilier oonti’acts d(p<.iKl ; mt^vt upon the ‘-lricU-?.t 
attention to tha purest rules of lajiniv and vood liiilli. In¬ 
deed the obligation to a si net perfi.Manance of all promi>e>, 
and conditions in every species ol' contract, may be didnced, 

(o)By Lord (’haacellor I-J'fou in Put Ilona' of J.ord-, iri, :i , Icar and 
fir.-it iniik'iplcot llie lav of insni’ama*, lliat svlien a ihiti;; is//vo to h( 

of a partic'ulur natia-c or dr-cTiptioiu it imist he evacily sin li a-; it is statcil 
to be. It no matter, wliether niulirial or not; the .m!y qiit;stion is^ 1^; 
this tlie tliiiu; dr farti' whieli f have ^ryied'/— Ncn.-crt!- /', /■ [h.^ntu-^rL- 
Coivyary V, dri7r/?ior/e; , > Diiw, r . 
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as has been truly obiierved by an elegant moral writer, from PnJey’s 
the iitxessity of such a conduct to the well-being, or tlie ex- ^ 
isience of human society. 

AW hav(' said that ;i waiTHUly inubt be sti ictly and hlerallif 

l>erfbni^I; and therefore whetLer the Idling, warruuted to be 

d.Jiie, lUj^r be not essential to the security of the ship; or 

\vlu‘lh(‘r tlie loss do or do not happen, on-ac'lount of the breach 

of the warranty, still the insured has no rcuiedy ; because he 

hiinseif lias not performed iiir, part oi'tlie contract, and if he did 

not mean to p(*riorm, he ought not to liavc bound himself by 

siu’Ii a cmjdllion. And though tin* condition broken be not, 

j>erha}is, a maUaial one, vet the justice ol the law is evident 

Iron) this consideration ; il.-at if is absoJnlidv'tiecessarv to have 

OIK' rule of decision; and that il is much better to say, that 

warranties siiall in all castv be strictly complied with, than to 

leave it in the breast ot‘ a jiuige or jury to say, that in one case 

it slitill, atid another it shall not. The verv meanirm of a war- 

ranty is to preclutle nil enquiries into the tnqteriality, or the 

i^'jbstaniial pcribrmauce ol’it: and although sometimes partial i Term 

. . . ^ ^ , Rep. p. 346. 

mconvenioncies mny arise tj’oin suen a rii'e; yet upon tiie 

wlu^le, it w'ill ceitainK produce public ^..akuary effects. The Pothier'fi- 

insured is bound not to draw the underwriter into error, by 

liilse declarations respecting those things, about whicli tlie con- 

trad is made. Debet r.ra'stcu c rvvi ita at cJJirmcvjit, ^ 


But nb a warranty must be strictiv coiuoiied w'ith in tiuour 

«/ ♦A 

tri'tlie Limlerwriter, and against the insured, equal justice tfi‘- 
niands, and the true meaning ot the contract ot insurance n- 
quires, tliat if a strict aiul literal comiihauce with the warranty 
will support the demand ol the insured, the decision ought to 
be in his tkvour, <-s|>eciaLly wlieii by such a decision all t!ie 
w<.>rds in the policy will have their full operation. 

In an action on a ptkicy on goods, dated tqth Drccraber 
1784, lost or not is^xirranLcd xrcU this <)th datj of December 3 Term 
i 78*1 ; it apjieaved, that the warranty was at the foot of t!ie po- 
licy ; tliat tlie }jolicy was underwritten between the lioursof one 
and three in the afternoon of the qth lIccLmbcri that the ship 
WHS well at six o'clock in the morning, but was lost at eight 
o'clock the sauu* mevning. 


i r 
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l^pon a motion to set aside a nonsuit, which liad been en¬ 
tered, Lord Kenyon Chief Justice, Ashlmrst^ Bnller^ and Gi ose^ 
Justices, were clearly of opinion, that the warranty was suffi¬ 
ciently complied witli, if the ship were well at any time that 
day ; that the nature of a warranty ^ocs to determine tlic ques¬ 
tion ; for as it is a matter of indifference whether U|e thing 
warranted l>e, or bo not material, and yet must be Jitemwy com¬ 
plied with; still if ifr be complied with, that is enough : that 
there was <rootl reason for inserting these words, because thev 
. protected the underwriter frmn losses before lliat day, to which 
he would (Jthorwisc have been liable, as tlie policy was on th<‘ 
goods from the lading; and thus, too, the words lost or yiotlost 
have also their operation. 

,, , This bciiiff llie case, it follows as a necessary consequence, 

Lowp. 6.7. \ " } . 

that it is very immaterial to what cause the nou-coinpUance is 
to be attributed: for if tlio fact be, that the warranty was not 
complied with, though perhaps for the best reasons, the policy 
has no effect. eontingoncy has not happened; and there- 

Ibrc the party intei*eslod lias a light to say, that there is no 
contract between them. ITpon this account it is, that if a ship 
be w'arrantcd to sail on or betbre the ist o\'August^ and she be 
prevented by any accident from sailing till the 2d oi' Augidst^ as 
by the sudden want of any necessary repair, or by the appear¬ 
ance of an enemy at the mouth of the port, tlie captain wciiild 
do right not to sail: but there would he an end of the policy. 

Indus strict and literal compliance with the terms of a war¬ 
ranty consists the difference between a warranty and a repre¬ 
sentation. 


Vi-je jntc, 

C. 10. 


Pawson V. 
Watson, 
Cuwp. 7S7, 


Of this distinction something was said in a preceding chap¬ 
ter: it is sufficient now to observe, that a w^arranty, as part of 
the agreement, and a condition on which it was inutlo, must be 
Uricthj complied witli, wdiercas a representation need only be 
performed in siA)stance. In a warranty, the person making it 
takes the risk of its truth or falsehood upon himself: in a re- 
pre»icntation, if the insured assert that to be true, uhich ho 
either knows to be false, or about which he knows nothing, the 
policy is void on account of fraud- But a representation, made 
without fraud, if not false in a Material point, or if it be suhstan^ 
Hally, though not literally fulfilled, docs not vitiate the policy. 

But 
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But as representations were very often made in writing, 
by way of instructions for effecting u policy, it became necessary 
to specify? what written declarations should be deemed warran¬ 
ties, and what representations. It was, therefore, by several 
ilecisions of the courts, held to be law, iKat ?/i onkr to make 
voritlvn inUructions valid and hmding ai>^a v^arranty^ they must 
appear 6 $i the face of the instrument itself by ntchich the contract 
of bisurance is Reeled, ^ 

This was declared by Lord Manfeld^ in a very partieuW 
manner, in answer to a question put to him by Mr. Davenport 
at the desire of the underwriters, after he had delivered the 
opinion of the Court upon a question of representation. 

Even though a written paper I)C trapped up in the j^olicy^ 
when it is brought to the underwriters to subscribe, and 
shewn to them at that time ; or even thongli it be waferrd to 
tJie policy^ at the time of subscribing : still It is notin either 
case a warranty, or to be considered as part of the policy it- 
selti but only as a rej)resentation. Both these instances have 
occurred in causes before Lord Man f eld. 

In an action on a policy of insuranre, the counsel for the de- 
leiulant offered to produce witnesses to prove, tliat a written 
ineinoraiidum inelosed was always considered as part of the 
}K)licy. But Lord J^Iansfrld said, it was a mere question of 
law, and would not hear the evidences' but decided that a 
writUai paper did not become a strict warranty, by being 
folded up in the policy. 

In the other case it appeared, tliat at the time when tlie 
insurers uiuicnvrote the policy, a slip of paper was wafered 
U> it, describing tlic state of the sliip as to repairs and strength, 
and also mentioning several particulars of her intended voy¬ 
age, which particulars in the event had iu)t been complied 
witli. Lord Mansjuid ruled, that this was only a represen- 
lalion ; and if the jury should think there tvas no fraud intend¬ 
ed, and that the variance between the intended voyage, as 
described in the slip of paper, and tlic actual voyage as per¬ 
formed, did not tend to increase the risk of the underwriters^ 
he directed them to fiml for the plaintilTi wliich they accord- 

I j -1 ingly 


d 79 

So said by 
all the 
Judges, in 
the case of 
Lothian v. 
Henderson, 
House of 
l.ords A 
Bos. & Pu!I. 
499. 


Pawion V. 
WaUon, 
Cowji. 790. 


Pa'.von, y, 
Barnevelt, 
nt Guild¬ 
hall, 'I'rin 

VAC-il. 

1779 - 

p. Iin 
the .'lotes. 


Blze V. 
i’k-uber, at 
tauldhali, 
Varat. 

1779. 
Uougl. 
p. 12. in 
the notes. 
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in^ly difJ. 'I'his verdict was afterwards set aside upon another 
ground, (rt') 


ft being thus settled, that a warranty must a]ipoar on tlie 
face of the instrument, it still became a question, whetlier a 
warranty, written in *1:110 margin ol the p(dicy, was to bo con¬ 
sidered equally binding, and subject to the same strict rule of 
< onstruction, as^f inserted in the body of the policy itself. 
'Phis point came under the consideration of the Court in the 
case of Ucan and SiJipart^ in which the materi:il ([ueslion was, 
Whether, siqipo.sing it Lo Ix' a warranly, Aqy.s-included 
ijnder the word scanidJ 'Kluit case, as far as it is material 
lo our j)rescut enquiry, was as follows : 


■> 

.st'.ipirt, 

Dous’i. II. 


1 lie j)laintitf in>urcd the ship calleii the at and 

from Ljmdon to Wte York : the vovam' ii» coinnu nco from a 
day spccihed; aiul in the of il'<. poliey were written 

these words,—Kight nine-popwd',’'‘s ii eioM* qunrtia's, six 
six-pounders on her uppv'- , lii t -, ■seamen bcsich-s 

passengers.’* * 


f pon a mouon pT a i.-.w -r'.d m ihi '. c'ase, f.ord I\lan:</irld 
•Aid, 'Khei'e Y no d<a;bi {‘la tlu' i'- rt v.,ij'rantY* beiim* written 
on the inare'in makes rso r«‘ne'‘. Keini*' .'i warranly, there 
i n-) (;louhi but that the nuLlei wr: ei*s wamid not be liaiile ii'it 
weie nor coinjdit d -'-'Ub ; is a coiuiilion mi wliich 

the (;onti«icr is t'oand ’c!. 


n V. 

B'-rtl.un, 
Muh. Wc. 
*; 

I p I 2. 
llClc 4 , 


In an action on u poiiey of insurance, it appeared that the 
following words witl written transversely mi the margin oi 
the policy ; “ In ]H)rt Z'Ali t77<>.’'' In fact, the ship had 
sailed the i8lh of JhIj/. d’ho (juestion was, Wiiether tiii> 
marginal note was a warranty or a representation ? 


Lord Ma}?.^tdrL — d'he (jnestion is, W'hetlier the ship’s 
being in port on llic 2oth is part of lh<' condition of the iji- 
strunient? When it is on the lace of tlie instimi.ein, it is 
a part of the pidiey; so tliat her-', it llie ship w.is not in 
port, it i.> no contract. As to its living only in the margin, 

(a) Hut it a peliry op insurance rrft r to certain pnntctl propOiaU, the pro- 
po'.als will be coioidcrw.! as part of the policy. IK';/v>7 <^ v. itW/, in error, 
6 Term Hep, 710 . bcc aho HoiUUdp^e\, liurreU, \ IL Blaek, 2.51. 

tliat 
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that makes no difFercnce: it is all part of the contmrt, w'hcii 
it is once signed. And though the dillbrcnce of two days 
may not make any material difference in the risk, yet as the 
condition has not been complied with, the underwiiter is not 
liable.'’ 

The propriety of these decisions has never been qiiestioiPHl, 

and the ruU^ lui-s been constantly and tacitly ac^juiesced in from 

the time in whicli these cases were determined till the year 

% 

1786, wlH*n, notwithstanding the uniformity of the determina¬ 
tions upoji the subject, it once more became an object of 
discussion. 


It eanu' b('lbio the (’oiua upon a '>j^ecial venlict ; it was an 
action of aN^uiiip^il bi'ouglit bv tlio plaiiitilf (an undej‘wi'it(‘r) 
against the (U'teiulant* Uj recover back tla^ aiuounl of a loss 
w'iiieli iie Jiad paid upon a policy of insiu iiuce. 'I'lie ilefendant 
plcatled the gc-niMMl i>sue. 'I’he cause eaine on to be tri*‘d 
Jk'lort' Mr. Jiislice UnlL'y wi Gvild/uilL when the jury found 
a, spi'cial viiiiii't, stating: 

'1 liat llie di'li'iidant on the 14th oi ,Tirti( 1779, ga\e to lii^ 
iuMiranec-l>r(-k< r iu-'lniclions in vsriling, to cause an insurance 
to be iu‘ui(‘ ou u ct j lain vessel, called the ./e/.o. /rhen the 
I ucl inn-, :l( (* ^et out in tiu" verclict, signed bv llie deieiul- 
uiit.) I !U‘ \niilicL tlien >lates, ih.il the biok; r, in coiisc- 
LjUdice ni ■'■wrU iu"Lruelions, on tlu* <.ud i.jih ol 
did c:ms(' a polit y of insurance to be macie on the upoii 

gotids and niercliaudi/.es laden on board, and also on the ship, 
at and iVoin to her port or porl^ ol discharge in the 

iU ilLsh at aiul after tla' rale of \~^L]u'r ci ni. Hie 

venlict, after reciting two memorandums, not material, tlien 
proceeded to stall*, that ut the matoia of the said policij Twve 
nnifit'H (hr ^yordsand^l/^piyrsjollo^ia'hfr^: Sailed from Liiu')- 

potd vvitii {4 si\-pounders, swivels, small arms, and 70 hands 
or up^icij) ds : copper sheathed '^J'liat the plainliil' under- 
wiXite liie ptdiey lor ;oo/. at a premiuni of 31/. That 

the sailed from IAvcrpool on the 13111 of October 1778, 

liavliig tlien only 46 hands on board hcr^ and arrived at Beau¬ 
maris^ in the Isle oi Anglesca^ in six hours after her sailing 
from LiiiopooL with the pilot from onboard fier, 

who 


De HaiiiJ 
V. H.irtlc;, 

1 'itim 
K-e-p \\ 3*^ j. 
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^^lio did j)ilot licr to Beaumaris^ on her said voyage; and tliat 
nt Bmumarh the fTioio took in six hands more, and then luid, 
and during the said voyage, until the capture thereof, con¬ 
tinued to have 52 hands on board ber- That tlie sai<l ship 
in the voyage froin TAver])ool to Beaumaris^ until and when 
slio took in the saic^six additional hands, was equally safe, as 
if she iiad had 50 liauds on board lier for that part of the 
voyage. The \^n’dict then states, that the defendant was in¬ 
terested, and that the ship Avas captured: that on receiving 
an account of the loss of the vessel, the plaintiff paid to the 
d(*fendant the sum of 200L Jiot having then had any notice 
that tlie said ship had only 46 hands on board her wlicn she 
sailed from Liverpool. « 


For tlie delendauL it was said, that this representation had 
no relation to the vovaixe insured: for that was <?//he*/;/ 
Africa^ ite. wheieas tliis is uierelv an aceoiuit t)f the state ol‘ 
the sliij) at LiverponL 


Fold i^[a}^s/idcL — Th<u\' is a inaJe'i ial dlstinciiou between 
a warranty and a repre.sen(ati<Mi. A reproserUatiou may be 


(‘fjuilahhj and substatilialip answered : but a warrant} must be 
slricthf complied witli. Supposing a warranty to sail on the 
1st of AugUbt^ and the ship did not sail till the 2d, the Avar- 
raiiLy would not be complied with. A warranty in a policy 
oi'insurance, is a condition or a contingency, and unless that 
is performed there is no contract. It is perfectly immaterial, 
for what purpose a warranty is introduced; but being inserted 
the contract docs not exist unless it is literally complied witli. 
Now in the present case, the condition was, the sailing of the 
ship with a certain number of mcni Avhich not being complied 
with, the policy is of no effect.” 


Mr. Justice Ashhiird. — “ The very meaning of a warranty 
is to preclude all (|uestions whether it has been snbsiantinllp 
coiujdied with : it must be literally so.” 

Mr. Justice Bullcr. —. It is impossible to divide die words 
wrilten in the margin, in the manner which has been at¬ 
tempted at the bar; that tliat part which relates to the copper- 
sheatluug should be a warranty, and not the icjuaining j)art. 

Eut 
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But the whole forms one entire contract, and must be com¬ 
plied with throughout.^’ Judgment for the plaintiiF. A writ 
of error was brought in the Exchequer-chamber upon this 
judgment, M'hich, after two arguments, was affirmed by the 
unanimous opinion of the eight Judges, coniposing that Court. 
Mic/iaehnas'Term 1787, 28 Geo, 3. '* 


Having stated those rules, which apply to warranties in ge¬ 
neral, it will now be proper to consider the several kind;> of 
warranties, and those principles which are })eculiar to each 
species, confirmed by decisions of the Courts. It would bo 
endless to enumerate the various warranties that are to bo 
found in policies; because they must frequently, and for tlu 
most part do depend upon the particular circumstances ol 
ouch case; such as the number of men, of guns, being copper- 
^hoatiied, 4 '^. Hut those which most frequently occur in our 
hooks of reports, and upon which tlie greatest (jiiestions have 
arisen, may be reduced to three classes: Warranty as to tlu 
tiiiie of sailing ; warranty as to convoy ; and warranty of neu¬ 
trality. Of each of these we shall treat; observing, in tlu 
first place, that those rules which are applicable to warranty 
in general, must necessarily also apply to each of these intH- 
vidiial ly. 


ist. As to the time of sailing. In most voyages, the time 
at which they arc to commence is a material circumstance; 
because in every country there are some seasons when naviga- 
lion Is much more dangerous than at others, owing to perio¬ 
dical winds, monsoons, and various other causes. Indeed, we 
have seen, that a man having once warranted to sail on a 
])articular day, whether the risk he, in fact, materially altered 
or not by a breach of that warranty, the underwriter is no 
longer answerable. Hut tliis strict adherence to the very day 
specified, must have arisen from the principles just stated. 
for if a latitude of one dav wore given, why not extend il 
lartlier ? It has therefore been held, that when a ship has 
been warranted to sail on a particular day, though tlic shii> 
be delayed for the best and wisest reasons, or even thougli 
slie be detained by force; the warranty has not been complied 
Avith, ami the insurer is discharged from his contract. 




Noi. 



Kenvoii \ 
✓ 

iJorthan, 
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More V. 
AVlMimfiro, 
/8.;. 


'I’liiis id an action on a [)t)licy of insurance, upon a motion 
to set aside the V('rdict wiiicli hatl been given i'or the plainiiflfi 
die ease ajipearc.’d to be this. 'J'he declaration stated, that a 
policy was made on tlie ship Niio Kirs^mar/aud^ at and iVom 
Jamaica to Londm^ xcarvanted to nail on or before the 261k 
of Jnh/ 1776, freeVroin capture, and free from all restraints 
and detainiijcnts of kings, jirinet's, and pe(;[)le oi'what nation, 
condition, or cyi.dity soever. It further stated that the said 
ship was prepareil anil ready to sail, and would have sailed 
on the 25th of on her intended voyagv*, f' size had not 

been rrsfrained by the order azid rnmniand of Hir Ilasil Keiths 
the then gtjvenior ni' Jztiuaica^ and detained htijond Uo day. 
tlmt she after wards sailed anti was eaptureil. Ju)r tiu' {iainlifl 
it was said, that the usual clause airainst the iLttotK>:i oi 
rulers and princes being inserted in this policy, tin* en.bargo, 
by whicb the shi)') was ju'evented from sailing' on iIjc day 
mentioned in tlic warranty, came expressly \vithiii the mcaU' 
ing of it, and therefore excused the tlela\. 


On the other hand it was said, that the lo-^s of liie shi[> 
coukl in no possihli' rcsjieec be eonneeicd witii the embargo, 
'i'hat the warratity w'as posiine and riftn.'ss : that the ship 
sliould d(.‘()art on or beii>re the da.' appointed, and tiicrefore 
must lie eoinplied with. Of this i/pinion was tlie Court; and 
aeeordingly the rule to set aside tlie verdict for tlie plahitilf, 
.Old to enter a non-suit, was made absolute. 


-'*.•^1 Clls , 


ilut the necessity of a punctual adbercTua} to the day on 
wliich the ship is warranted to sail by the policy, is not pecu¬ 
liar to the law of Enfazid: for we hud that li)reiirH writeis 
declare, that tlu^ same l ule is universally ailopted. Ji^ say 
they, the owner of the ship or goods has said in the policy, 
tliat he will be ready to sad at a particular time, at wbich, 
perhaps, the navigation may he less dangerous; and on this 
account the insurer is more casdy induced to underwrite tlie 
policy; and lie afterwards delay the time of sailing, and tlic 
shi]> and goofls jjerisfi, the underwriter is not bound, for he 
who neglects to depart at the appointed time, must, if he sail 
at a siih>ei|iient period, do it entirely at his own risk. («) 


{a) Rncciis, in lias pas’^age, .quotes t! e work of Santerna, upon insiiranrcs, 
who, he observes, rwrlamat contra wafistroa naviimy tl nnulii'i ynando 
dctlnentu/' ui porta a miUicrc uliSy vcl didtcdhiv vi/d. 

If 
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48r, 


If the warranty be to sail after a specific day, and tlie 
ship sail before, the [)olicy is equally avoided as in the former 
case; because tlu* terms of the warranty are as mucli departed 
from in the one case as; in tlie other. 

I 




(Ja the 8th oi December 1777, a polii^ was underwriten 
by the deleudant on goods in a French ship, Le Compte dc 
I'rchov^ at and from Mariinico to Havre dc Grace^ with 
liberty to touch at G^iadalonpc ; xvarrarded to sail after the 
\2lh of Jamuirij^ and on or before the first oiAugust 1778.” 
'File insurance was made by the plaintiff on account oi Jacques 
Ilortcloupe and Louis de Lamare of Havre dc Grace^ owners 
of the ship and cargo; at which tijne it was not known 
whether she would load at Mariinico or Guadaloupr^ they 
iiaving goods to come from both places; the policy was ihere- 
fore intended to cover the risk from both, or citlier ol‘ them, 
Tlie ship, having finished her outward voyage at Ma^tinivoy 
sailcdj'rom thence on the 6th of September 1777, iov Guada- 
loupe, wlu're slie took in lier whole loading, w illjoiU return* 
ing io Ma}tinico, whicli the captain inlciuled to do, had he 
not got a com|)lete cargo at Guadaloupe , from whence she 
sailed on the 26th of flune 1778, and was taken on the 3d ol 
St'ptember. dlie j)laintiiV dciiuincle'd paymenL of the loss from 
the imderwriters, which bcint>- reluscd, he bvouirht actions 
against them for the I’ccinery tliereot. This cause came oii 
to be tried at Guildhall. bell.>i*e Mr. Justice Bailer, when th*.' 
defciidaiH's ol)jcclions were, I hat accordiiTg to tii'.» words (.>1 
policy, tbe voyage; an as to connnc'iice ffoju May tiiur/), rno 
not from Guadaloupe^ and tiiai tlie warranty of tin; lime oi 
sailing was Jiot complied wit!'., the ship having sailed J'roui 
Mariinico injbre the \ifh. if Juiinanf 1778, to wit, on t]ie6tii 
o\' yiovcmlnr 1777. d'ho jury, under the direction of the 
loariu'd Judge, were of that opijiion, and accuj'dingly founu a 
verdict for the defendant. 


Vezian v. 
Grant, be ¬ 
fore Mr. 
Juu. BuDer-. 
Guildhall, 
East. \ a; . 
1779 - 


Rut wlicn a ship is warraiiled to sail on or lH‘fI)re a parti' 
cular day, if she sailed from hei‘ poit of Joading, v:ith ail hey 
cargo and clearaners on board, to the usual ))lace of rendc'i'A'ous 
at another part of the same island, inertly for the sake of join¬ 
ing convoy, it is a compliance w’itli the warranty, though slie 
bc afterwards detained there by an embargo beyond the day. 
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Tlie ground is, that when a ship leaves her port of loading, 
when she has a full and complete cargo on board, and has no 
other object in view but the safest mode of sailing to her 
port of delivery, her voyage must be said to commence from 
lier departure frofli that port. If, indeed, her cargo was not 
complete it would not have been a commencement of the 
voyage. It is true, in the case about to be reported, Lord 
Man^eld was of a different opinion at the trial; and it cer¬ 
tainly was a case of considerable difficulty: but when it came 
again before the Court, it underwent a great deal of discus¬ 
sion, and alter long and niatnve deliberation of all the Judges, 
His Lordship candidly acknowledged that his former decision 
was wrong; and upon a subsequent occasion, he declared he 
was completely convinced, that the voyage commenced from 
tne port of loading. As that is the leading case^ upon this 
subject, it is here reported at length. 

4 

This was an action on a policy of insurance upon the ship 
Capel in the JVcst-lndia trade, lost or not lost, at and from 
Jamaica to London ; ^j^ananfed to have sailed on or hej'ore the 
Jirsf oj August 1776. Tlie policy was effected on the 2otJi of 
Augvst 1776, at a prenuuin of 15 guineas per cent, to re¬ 
turn 5 per cent, if the ship departed with convoy; and 8 per 
vent, if witli convoy for the voyage, and arrived safe. At tlio 
trial, there was no controversy about the facts; and they are 
shortly these; thc^ship was completely laden for her voyage 
to EnglaiuU at St. Anne s in Jamaica; and sailed from Hu 
Anne^s 13 ay, o?i ihe iGih 0/ July^br Bluefields, order to 
/fuin the convmi ihere^ Bliirfields being the general })lace of 
rendezvous for cojivoy on the Jamaica station, like Spithead 
in England, and where a convoy tlicii lay, wliich was ex¬ 
pected to sail lor KngUmd every day : but the greater part of 
the way from Si. Anne's to Bluejields is out of tlie direct 
course of the voyage from St. Annds to England. I'hat she 
arrived off' Blue/ields on the 28th or 29th oi Julp, where she 
was immediately stopped by an embargo laid on all vessels 
being in any part of Jamaica, and \va> detained there till the 
Gth of August, wlicn she sailed with tlie convoy for England; 
but aiterwards, being separated in the passage, was taken by 
an American privateer. Upon these facts the jury found a 
verd'cl for the defendant. When this case was ffiot argued 

i't 
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at the bar, two points were relied upon for the defrndant, in 
support of the verdict, which the jury had given in his favour: 
1st, That the departure from St*, A 7 nie's was not a tleparture 
irom Jainaica, within the meaning of the policy, idly, If it 
were, that the going to Bluejields was a dev/ation. Upon the 
first argument, Lord Man^ield said: — Ond point now started 
Is entirely new: that supposing the voyage to have begun 
from Si. Anne's^ that going to Blii^dds, (whicl^ it is admitted 
on all hands, was out of the course of the voyage,) though for 
the purpose of convoy only, shall be cousidcM'cd as a devia¬ 
tion. In answer, it has been said by the counsel for the 
plaintiff, that there arc cases in which the contrary has been 
held; but tliey are not cited. I could wish therc^Ibre that 
these cases might be particularly looked into, and tin’s ground 
mentioned again. It is a very material point: but widely dif¬ 
ferent from a warranty to depart on a particular day, winch is 
c^ditioii precedent that admits of no latitude. 


Vi.fe tJiP 

prf»ccdinjj 

chiptcr. 


a 


The second point was again argued; and then tlie Judges 
severally mentioned their ideas upon the subject, without 
coming at tliat time to any decision. 


Lord “ I am extremely glad tliis motion has 

been made; the cause came on at GniUlhali^ by the candour of 
the parties in the fairest manner. But I had no intimation of 
its being a cause of consequence till after the verdict; wlien I 
was informed 100,00©/. depended upon it. 'Fhe question was 
fairly tried, and the case has been very wx-ll argued on both 
sides. I have thought much of it since the trial. Some things 
are clear, and there arc others which require consideration. 
The policy was made on the 20th of August 1776, upon the 
contingency of a fact, wliich must have existed one way or the 
other at tlie time the policy was underwritten. 'I'liat con¬ 
tingency was, that the ship should have sailed on or belbre tin* 
1st of August: consequently it must have taken place or not 
upon the 20th of that month. The port, from w Jicncc the 
ship was to be insured, was, if I may use the expression, the 
whole island oi Jamaica : but from which of the ports tlic ship 
would sail, neither party knew: therefore they have used the 
words, **at and from Jamaica:^’ by force of wliich she cer¬ 
tainly was protected in going from port to port, a^jd till she 

sailed. 
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sailed- It follows, that the word sailed in the warranty, must 
mean that she had sailed on her homeward-doimd voyage, 'fhe 
(jnestion then is a matter of fact; and one that admits of no 
latitude, no equity of construction,' or excuse. Had she or 
had she not saile<^ OJi or betbre that day ? That is the ques¬ 
tion. No matter what cause prevented her ; if the fact is, 
that site liad not sailed, though she staid behind for tln^ best 
reasons, the policy was void : the contingency had not hap¬ 
pened ; and the party interested had a right to say, there was 
no coiitract between them. ^J'herefore what was said in argu¬ 
ment is very true : if she had been pnwented by any accident 
from sailing till the second as by the siulden want of 

any necessaiy repair, or if an ciieiny had been at iheinoutiL oi 
the port; the captain wxnild have done verv rigiit, not siiil., 
l)ut there would have been an end of the policy. It is vi*r\ tiif- 
fereiit iVom the ca^es wlicre a voyage has bet n i)(‘gui\; there the 
linage of the voyage may jU'^tily going a little out of the I, 
couj'se. 'rhi-s also is clear; if the ship luul brokcai onxinch 
and been lairJy iimha'sail upon her voyage for J'rg/uad oi\ (lie 
lit of though .>l)e had gone ever so little wa\’, and had 

afterwards pirt back iroin llie stress of weather, oi‘ apprehen- 
si(^n fj'om an enoniy in ^ight, or liad then been jmt under an 
embargo, aiul leul been (.Ictained till Scji/tmfjrr^ it would ^tili 
])av(' l;een a to sail; and the stoppage would hiiv»‘ 

cta'u' too late: bccau.-e tlic 'warranty was upon a fact antece¬ 
dent. Such a case ■'a|.>[mned before* me a day or two jiftcr the 
j)re:C‘nt action was tritd. It was ati insurance upon a ‘'hl[) 
iVom Grenadtf To Loiidov. ■'xm ranlrd to sad on or be jure the i>t 
o/\bigast. She had barely l’<-egun tO'jailoii the day, wlu.ri ‘he 
was stoppc'd by an embargo, a.nd detained beyond the rime. I 
thought the voyage was begun : tlie jury u’croof that opinion ; 
and there has been no jiiotion lor a new trial. I am giving no 
opinion, only breaking the case. Here the whole? qiu'stion 
turns upoti this: Did the voyage* from lumieward 

begin frojn 5 /. or from Blue/ieldsF Pei*ha[)s vvlierc; a 

voyage is once begun, tlie going a little out ol the way to join 
convoy may be very reasonable, and for the benelit ol all par- 
lies : but still it docs not vary the fact of sailing. I fere it w'as 
very reasonable; hut the question, whether the voyage began 
li‘oin .SY. Anne's or BlarficldSy still remains. Another material 
tircimstance arises from the W'ords, at and from Jamaica^* 

At 
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At the trial, I reasoned thus: By the terms of the policy she 

was protected during her stay at Jamaica: by force of 

them, she had a right to go to any port, or all round the 
‘‘ island; and she went to Blu^elds for reasons best known 
‘‘ to herself. Therefore the voyage begfan from Bluejieldsr 
Had the insurance been at and from the'port of SLAiinds^ it 
did strike me, that going round the island to Blueficldsy would 
have been a deviation. But this is a question of so much 
value and consequence, that the Court wishes to consider the 
case thoroughly, before they give a final decision upon it.” 

Mr. Justice—“I shall be very glad to consider this 
case. As at present advised, it seems to me to depend upon a 
mere matter of fact: and therefore to be very different from 
the cases of deviation that have been put- In them, the change 
of voyage, being from necessity, is excused in point of law: but 
here, the whole question is, Did tlie Capcl sail from Jamaica 
on or before the ist of August, according to the true sense and 
meaning of the policy ? If she had fairly commenced her voyage, 
on her departure from Si. Aimers, and the going to Blucficlds 
is to be taken as the usage of the voyage, I should think the 
underwriters would be liable. So, if she had broken ground 
for the voyage, and had gone but a league, and been blown 
back again. But if she had found no convoy at Bluefields, 
she could not have staid there to wait for convt)y: that would 
have vacated tlie policy. So, if her going to Blucficlds is to 
be considered only as a continuation of her stay at Jamaica, 
the policy is at an cud. She certainly was ready at SL Arnicas 
to depart for the voyage: and slie went to Blucficlds, not to 
take in part of her cargo (for then it would clearly not have 
been a commencement of the voyage), but from a just motive. 
Whether that was or was not a coiniiiencenient of the vovajro, 

-o’ 

is clearly a matter of fact; and in this case a very material 
one; therefore ought to be very fully considered.'* 

Mr. Justice Willrs. — J'his is clearly a matter of fact. I 
think if the slii]) upon her ai'rival at Blucficlds had found no 
convoy, she could not have staid there; but must have sailed 
immediately: or, if she had met with convoy, and had staid 
an unreasonable time for other ships, the insurers would not 
have been liable/* 
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Aik'i* these opinions, which evidently lean in support of 
ihe verdict, had been delivered, the Court took further time 
to ilcliberate; and then their unanimous opinion was pro¬ 
nounced by 


Loi’d Mansfield. —Wc are all satisfied that the truth of 
the case is, that the voyage from Jamaica to Englaiid began 
ivom St. Anne's. *That when the ship sailed from -/in 
she had no view' or object whatsoever, but to make the best 
of her way to Englayid. That the value of this question, ad¬ 
mitted on both sides, shcAvs, that every other ship, under the 
same circumstances, looked upon the touching at Blu^elds, 
where the convoy then lay I'cady, to be the safest course of 
navigation from Jamaica to England; and that it would have 
been unwise and imprudent for any ship not to have touched 
there. The great distinction is this : that she sailed from 
iSV. Anne's for England Ini tivn/ of lihicfidds ; and that it was 
not a voyage li’om St. Anne's to Blne/ields with any object or 
view di'^inct from the voyage to England. If she had gone 
first to Blmfields for any purpose independent of her voyage 
to England^ to have taken in water, or letters, or to have 
watted in hopes of convoy coming there, none being ready, 
that would have given it the condition of one voyage from 
Sf.Afinc's to Blnefields; and another from Bbirficlds to England. 
But here, under all the circumstances, we think she had no 
other ohjecL than to come directly to England by the safest 
o urse.” Hicrofore the rule for a new' trial was made absolute. 


A few yoiir^'al'u-ruards a similar decision was made; and 
tlje onlv diilerence heUveen the cases was tliis, that in the 
case now to be mentioned, it was a condition inserted in one 
of her clearances, that she should pass Inj the place (at which 
she was detained by the governor beyond the day named ia 
the warranty) to take tlic orders of government. But this 
was not thouglit sufficient to induce the Court to depart from 
the decision in Bond, and Nnft; especially as in this case, the 
place where the ship Avas detained was in the direct course of 
the voyage. 

It was an action on a policy of insurance on the French 
ship jJAmiable Gertrude, at and from Guadaloupe to Havre^ 

iz “ nKarranted 
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*marranted to sail on or before the 315^ of Decemherr It was 
tried before I.ord Mansfield^ when a verdict was found fbi’ the 
plaiiitiffl A motion having been made for a new trial, the 
case from His Lordship’s report appeared to be as follows: 
The ship took in her complete lading and provisions for France^ 
and all her clearanrcs and. papei's at a port called Polnte a Pih% 
in the island oK ijtuidtdoape^ and sailed from thence on the 2 ^tk 
of Oclober.^ for Basseterre^ where there is yo port, but only an 
open road. The town of Basscta're is the residence of the 
French governor. ship arrived there at night, when the 

captain went on shore, and iiext day waited on the governor, 
who would not peniiit him to depart, and to prevent it, took 
Jiis ship's papers from him. At this place he was detained 
with hi** ship till the loth of January^ when he set sail with 
a convoy, whicJi had arrived some little time before, and 
being separated after some days from the convoy, the ship 
was taken bv an FngUsh vessel. The captain, who was the 
only witness produced at the trial, swore, that notice had 
been given on the part ut the gov^ernor, some days before 
lie sailed, to him and the other captains of ships at Pointe 
a Pitrcy who were preparing to sail for F.uropc^ that a' con¬ 
voy wus expected to be at Basseterre from Martinico^ on 
tlie Ortober.y and that in conscc|ueiice of tliis intimation 

Iu‘ had worked night and day to get ready, and had paid 
extraordinarv gratifications to obtain the ship’s papers and 
clearances as soon as possible; that the desire of being in 
time for the convoy was the only reason for this haste; and 
lhal, although he was not able to sail till the 24tli, he was 
still in hopes of bcina: in time for the convoy, as he thouglit 
it might very probably have been detained at Martinico 
svnne days beyonci its time. The last ship papers, which he 
rei’cived at Pointe a Pitre^ was Le Role dTupiipage^ or the 
muster-roll. This paper, wliich was much relied upon by the 
counsel for the defendant, was dated the 24th of October^ iuid 
was in tlie following words : ‘‘ Vu par nous, charge <iu lierail 
lies classes an department do Grande terre Gnadalmipe^ 
Tcijuipage tlenotnine an role des autres parts an nombre de 
vingt personnes, le capitaine compris. Permis au Siewv Jean 
Jacques Lelhuillicr commandant Ic navirc UAimablc Ge/- 
“ trade Aix Havre^ de s’en sevvir pour fairc sun rctour, an dit 
passant a Ifi Basseterre pour y prendre lesordrrs du 

K K 2 I'e. n<mi ^it 
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vDiicmryit cn observant les ordonnances et reglemens de la* 
« marine,” Under this there was written, on the same paper, 
an account, dated the 30th of October of some changes in the 
r»uinl)crof the crew, and under that, the following entry: Vu 
par nous, ecrivain de la marine charge du detail des classes, 
les vingt cinq personnes cxistantes an present role, le capi- 
tainecompris. II cst peniiis mi Sicur LAihuillier commandant 
Ic wiivire. Jj'Aimablc Gertrude, dii Havre, de faire son retour 
an (lit lien cn sc confi)rmant aux ordonnances ct reglemens 
royaiix de la marine. A Basseterre Guadaloiepe, le 2 Janvier 
1799.” another paper, called Le Conge, dated the i6th 
of Qrtober, which was read on the part of the plaintiff’, there 
was written, at tlie bottom, as follows : “ Vii de relache a la 
Basseterre Guadaloupe^ pour y attendre un convoi pour 
France, Ce28 October 1778. MonentfieilW* 'I'he captain 
r.wove that he understood the only reasons for the condition 
in the muster-roll, tliat he should go to Basseterre, were, the 
convoy was to be at that place, and that he might take such 
dispatches as were ready for Fjuropc. He had not objected to 
it; because in the regular course of his voyage to France from 
Pointe a Pitre, he must liave gone that way, close under the 
guns of Basseterre, in order to avoid Montserrat, there being 
no other road, except they were to keep quite to the leeward, 
w'hicli is not the custom. If he had arrived there in the day¬ 
time, he would not have east anchor, but would have sent his 
boat for the dispatches; but having arrived at night, his ship 
had been declined, contrary to his intention and expectation. 
The defendant's counsel, to invalidate the captain's testimony, 
besides the muster-roll, and the entry under it, as above stated, 
reiid the protest made by the captain on his arrival at Dover ; 
and also his dej>osition in answ'er to the 29th interrogatory in 
the proceedings in the Admli alty on the condemnation of the 
ship. The words of the protest, on which they relied, were as 
follows: Whereupon he (the captain) waited on the proper 

“ officer at Point a Pltie lor his muster-roll, and was by him 
inlbnned, it could not be granted, but on condition that he 
-ihould first sail to Basseterre, md* there miit the directions 
‘‘ of the general of the island.” And in a subsequent part, 
V/lioreupon at his (the captain’s) instance, the said 
“ John Nicholas Lcth^nllier, his father, came to Basseieire, 
ai.J went witi» Messrs. Goto/and Boliicl, commissioners of 
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‘‘commerce, to the superintendant, and also to the general oi 
“ the island, stating to them that the said ship and cargo were 
“ insured upon condition that she should have departed from 
“ the island of Guadaloupe before the 31st of Decemhei\ the 
“ terms of which insurance they judge^it essential to fulfil, 
‘‘ notwithstanding which they were still refused permission to 
“ depart, and were kept there until after the 31st of Decern^ 
“ The deposition relied on was as follows; “ At the 

“ time the ship was first pursued and taken, she was steering 
“ her course towards Brest, Her course was not altered upon 
“ the appearance of the vessel, by which she w^as taken. Her 
“ course was at all times, when the weather would permit, 
“ directed, to Brest^ for which port she was directed to sail, 
“ although the destination was for Havre de Grace, by the 
“ ship’s papers. She was not, before nor at the time of the 
capture, sailhig beijond or voide of Havre de Grace, She was 
“tlicn about eight leagues west of Ushaiit, and her course was 
“ not altered to any other port or place, but was obliged 
“ to be tlirected to Brest, in consequence of the orders he 
“ had received, subsequent to the delivery of the ship’s 
papers.” In answer to the 27th interrogatory, his de¬ 
position was, “ That all the ship’s j)apers found on board 
“ were true and fair, and none of them false and colour- 
“ able.” At the trial the captain swore, that he had re¬ 
ceived directions to keep in tlie course to Brest at Basse- 
ierre from his father, who had formerly commanded the shi]); 
hilt tins ivas done as the sajhl ivaij, in time of voar, (>f getting to 
Havre, which still continued to be the place of the ship''s destina¬ 
tion. Upon this evidenee, the defendant’s counsel made two 
objeetions, as grounds for a new trial: 1st, That there had 
been no ineeplion of the voyage on the 24th of October, nor till 
after the 3 ist of December : 2dly, that the ship never sailed on 
?he voyage insured, viz, from Guadaloupe to Havre, but on a 
voyage fi'om Gtiadaloupe to Brest, After both these points had 
been fully argued at the bar, 

Lord Mansfield said :—In my apprehension, there is no 
contradiction between the parole evidence, and the protest and 
ilepositions. This captain had never heard of the case of Bond 
anil Nutt, Under an insurance at such a i^lacc as Guadaloupe 
or Jamaica, tlie ship is protected in going from port to port in 

K K ;f the 




As to the 2d 
])onit vide 
ante, c. 17. 



4D4 


OF NON-COMPLIANCE [Chap. XVIIL 




V'ide c. I?. 


Sec I o>d 

Man'fielJ’s 
opinion in 
the ciub'J ot 
Bond V. 
Nott^'vhcie 
he qoo*cs 
the CISC .il- 
lud.ci to. 


Sec the Tn- 
troducf.on 
for the Hia- 
toiv <*l th - 
Coiisi*!' 1 1 - 
lion Rul:. 


ThcHuson 

V. If s 

Sutin s it 
Guililhad, 
V .c. 

178J. 


the Island. But the question here is, whether the voyage was 
i)o)i^ commenced; and stopped by accident. As to the 
condition about taking the orders of government, the ship 
could not sail from lyiy part of the island without the gover¬ 
nor’s leave. But thc^ captain when he left Pointe a Pitre^ ex¬ 
pected to meet a convoy at Basselerrc^ and to proceed imme¬ 
diately without interruption. A convoy had been published, 
and he certainly «(>u 4 d have gone to Basseterre at any rate, in- 
depejidcnl of the clause in the inuster-rol). With regard to the 
second point, llic voyage to Brest, was, at most, but an in-' 
tended deviation, not cairied into effect.” 

M)‘. Justice Jl'/ttcs iiTu] Mr. Justice ‘Z concurred. 


Mr- Justice Bnllrr, — The case in i 777 hetuec-n the wiuic 
parties is in j^oint. 'riiere was no t inl>argo llir*rc, nor in the 
))vcsent, case, wlion the ship mailed, 'rherc^nust be a lawful 
bondJfdc sailing, which I think there was in this case. nTc ship 
was c()iiiplet(;ly ready in all respects.” The rule for a new 
trial was, ther(*foie, discharged. 


Notwithsianditig the tmifonnily of decision in all these cases, 
the judgment, giviai in the last cause was not satisfactory to 
about twenty other underwriters upon the same policy, nine¬ 
teen of vvlioin oblaiiieil leave to consolitlale I heir rliflerent 
causes upon the U'.ual t M'ins, in (n*der to bring tlu^ question 
once more into court. Aecor<lingly, in the ensuing sittings, 
the cause was set down for trial. 


In this cause, the second point to I he deviation was aban¬ 
doned; and on ilu' first, tlic same evidence was given as npon 
the former occasion. The point was again fully argued foj* the 
defendant. 


T,.ord MfUis/irhL —TIu; single question on this ptduy i •, 
Whetlier the >hi]) mailed oJi Iter voyage to Havre lu fori^ tie' 
3Jsl of iPcinihn : .She eertainly saihd IVom Painte a Pitir 
completely loaded before that time. 'I'tie doubt on the first 
question of this sort was tins : the policy was ‘‘ at and from ,Ja¬ 
maica now' the word at cert' ialy comprises the wliulo island, 
and, under that word, you juay sail IVom one port to anutlier 

every 
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every where along the coast of the island. The sliip, there¬ 
fore, in that sense, was still at Jamaica, after she had got to 
Bluejields. She did noj: leave Blu^elds till after the day named 
in the warranty, and that place was quite out of tlic course of 
navigation from St, Anne's to England, * I own at the trial, I 
thought the voyage to England did not commence till the ship 
sailed from Bluefiidds, and, according to my opinion then, a 
verdict was found for the defendant. I^ut there was a doubt. 

I therefore wished (as I always do in such cases) that the opi¬ 
nion of the Court might be taken in order to settle the point. 

The case, when it came on in Court, was very ably argued; I 
was completely convinced, and the Court were unanimously of 
opinion, that tlic voyage to England began wlien the ship 
sailed from St, Anne's; and upon the second trial, the plaintiff 
had a verdict. Earle and Harris was still a stronger case. Earle v. 
'r/iere an embargo was actually published, before the ship ^uiidhaiT 
’ sailed, and the captain, immediately after crossing the bar, re- Hil.Vac. 
turned to make a protest, and sent his ship knowingly into the 
embargo: but he swore that he expected the embargo was to 
be taken off, and tliat he should proceed immediately upon 
his voyage; and the jury believed him. In this case to 
go by steps. There was public notification of a convoy to be 
at Basseterre on the 251)1 of October, The captain thought that 
it might be stojiped a day or two at Martinico, and that he 
should get to llassefeire in time. He worked night and day, 

))ai(l double fees for his jiapers, and sailed with fidl expectations 
of pursuing his voyage clirectiy. He know of no embargo, and 
Basseterre was directly in his j’oad. In that respect, this case 
differs strongly from Bund v. Sidt, He was even in the regu¬ 
lar voyage obliged to pass undei the cannon of Basseterre, He 
Jiad his muster-roll, on coiidilioii of calling there: bathe 
made no difficulty of taking it on tliat, condition, because he 
knew he must [la'-s that way at all events Did he not bon:\p'dc 
begin his voyage .'' He certainly had no idea, when he sailed xhe C 


ren- 


froin Poinle a Pitre, of meeting with any stop, So it was in the 
former case of Thellusson v. Pergussofi, "I'here was no idea of 
the embargo in that case, when the ship sailed. Here there is 
not the least suspicion of fraud. This captain certainly did 
jiot know of the decision ?h Bond v. 2 hdf. He thought, v^hen 
ho was detained at Bassett rre beyond the j \ i'.i of Dcccmbei , that 
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the policy was forfeited, which is a strong circumstance in the 
plaintiff's favour, for it shews that the sailing was not colour¬ 
able. This question has undergone Jthe co/bideration of a 
special jury and of the Court. Underw^riters have a right 
to litigate questions which seem to them to be in their favour. 
But, at last, there should be an end of litigation. If you 
should be of the same opinion with the former jury and the 
Court, you will find for the plaintiff:” which they did accord- 
ingly. The cause of the twentieth underwriter, on the same 
• policy, who refuse^to consolidate, stood next in the paper 
for trial; but upon the above verdict being given, his counsel 
consented that a verdict should also be entered against him. 

Moir V. Uut where the warranty is, to depart on or before a given 
Royal Excli. , , , 

Assurance, day, sho must be actually out or her port, and it is not enough 
4Campb.84. break ground and commence her homeward voyage, 

so as to have satisfied a warranty io saiU and the Court after¬ 
wards refused to grant a new trial. This case afterwards 
came on before the Court of Common Pleas on a special case, 
and after it had boon fully argued, the Court agreed with the 
King’s Bench. See i Marsh, 570. And where a ship was 
insured at and from Porlneuf to London^ warranted to sail on 
on or before a given day, dropping down from Portjieuf to 
{^chcc with an incomplete crew, and without her clearances, 
which she could only obtain at Qiiebec^ is not a compliance 
with the warranty, as she did not sail from Qjtiebec till after 
the day. Ridsdale\. Newsman. 3 M, jS. 456. 

From this long train of uniform and consistent determin¬ 
ations, it should seem that the question, what shall or shall not 
be a departure within the meaning of the warranty is now 
completely settled. In insurances at and from London^ war¬ 
ranted to depart on or before a particular day, it has long 
been a question, what shall be a departure from the port of 
London; or rather what is the port of London : and it is sin¬ 
gular that this point has never yet been judicially determined 
On the one hand it is said, that the moment a ship is cleared 
out at the custom-house, and has all her cargo on board, if she 
fjuit her moorings in the river on or* before the day warranted, 
that the warranty is complied with. On the other side, it is 
l ontcnaed, and witli great appearance of reason, that a ship 

is 
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is not ready for sea, till she has got her custom-house cocket 
on board, which is the final clearance, and whicl* she cannot 
have till she arrive at Gravesetid: that till this cocket is re¬ 
ceived, the ship dare not proceed to sea under a penalty, and 
till then is not entitled to the drawbacks, ^and that Gravesend 
is always considered as the limits of the port of LondoUy 
and unless the ship sailed from thence on or before the day 
limited, there is no inception of the voyr^ge,»and the policy 
is forfeited. 

In a late case, the Royal Exchange Assurance Company 
resisted a demand made upon them, in order to try this great 
question: but as it appeared from the evidence of the log¬ 
book that the ship did not iji truth break ground till after 
the day named iu the warranty, the plaintift' was nonsuited; 
and the question remained undecided. 

But in a very late case, the Court of Common Pleas held, 
that a ship was not to be considered as having exported from 
the port of London^ on clearing at the custom-house here, 
nor until she clears at Gravesend, Therefore a licence to re¬ 
main in force for the exportation oi the cargo till the loth 
S(ptember was not complied with by clearing at tlic custom¬ 
house on the 9th, and at Gravesend on the 12th September, 

, The second species of warranty, which most frequently 
occurs in insurances, is that of sailing under the protection 
of convoy; that is, certain ships of force, appointt'd by govern¬ 
ment, in time of war, to sail with merchantmen from their 
port of discharge to the place of tlieir destination. When the 
nature of a convoy is considered, it is highly reasonable, that 
the policy should be forfeited, if the insured fail to comply 
with so material a condition; because the risk, which the 
underwriter takes upon himself, is very considerably increased, 
.11 time of war, by the want of convoy. Accordiiigly, by the 
laws of this, and of all other maritime powers, if the insured 
warrant that the vessel shall depart with convoy, and it do 
uot; the policy is defeated, and the underwriter is not respon¬ 
sible. Wc Jjave already seen, that every warranty must be 
strictly and liierally complied with; and that a liberal and 
liubstantial performance merely will not be sufficient. Hence 
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in ii ^'-arr:lnly to sail \Vitli convoy^ it becomes material to con¬ 
sider, what sliiill be decmetl a convoy within such a condition. 
Upon this pt)int it has been solemnly settled by the Court of 
King’s Bench, Mr. Ju.^tice Wilics excepted, who diflered from 
the other learned jujiges jpoii that occasion, that it is not every 
single man of war, which chnses to take a inci*chant-ship under 
its protection, that \\ ill constitute such a convoy as a warranty 
means; bid it must % In a naval force under the command of a 
'perzon appointed hi} the ^yoxK'rnmvnt of the country to vchich they 
belong, 'Fhe reason ol’such a decision is wive; because go- 
venniieut must be supposed to be better inloniied of the designs 
and strength of the enemy, and what degree of force would 
be sufficient to re])el their attempts. In the case, in wliich 
these points were settled, it also became a question, liow far 
sailing orders from the commander in chief to (he particular 
ship or ships, were requisite to the constitution of a convoy. 
But it was not ihoiiglit necessary to decide that point, although 
it seemed to be the opinion of the majority ol'the judges, that 
they were not absolutely essential. 


This case caine befoj e the Court upon a rule to shew cause 
wlty the verdict, which the defendant had obtained, sliould 
not be set aside and a new trial had. It was an action upon 
a policy of insurance on the sliip ArxindeU Captain Mann^ 
at and from Jamaica to lAjndun, xcarranted to depart v^itk 
convoy. The insurance was at 18 guineasto return 
3 per cent, if the ship sailed on or before 4 he tlrst oi’ August. 
'The facts a|)pearing on llie I’eport of LohI Manfcid^ wiio 
tried tVic cause, are iliese: — On the 25th oi' ffidy the Arundel 
sailed IVom Moranl harbour to Kingston^ where slu; met th(' 
Glorieu.r man ol’ war, C’aptaiii Cadogan^ who was likewise on 
liis way to join Admiral iiraves at Blucfclds. Lord Ilodnn} 
had ajipointed Admiral Grarcs to lende/vous at Bliujidds^ in 
order to take the fleet of merchani-ships, which were to sail 
from thence upon the i.-t ol' August^ under his command, and 
to conAXiy tliem to Great Britain, (,'a})tain Mann^ upon their 
meeting in Kingston hai'boiir, asked for sailing orders from 
Captain Cadogan^ wlio said, he had none, not Jmving himself 
at that time joined the Admiral: but he was sure tliat Admiral 
Glares would not sail from mncfelds till the Glorieux joined 
him. riowcvcrj if he should have sailed, he, Captain Cadogaxi^ 

woidd 
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would give Captain Mann sailing orders, and take every care 
of the Arundel in his power. They proceeded together, and 
arrived at Dluefields on the aStli of July ^ but they found that 
Admiral Graves had sailed two days beiore. The Glorieiix 
and Arundel then sailed from Bluefields^ former firing guns, 
giving signals, and behaving in every respect like a conmy. 
Upon the fifth of August a signal was made, that the fleet 
was in sight; and on the seventh they joined the fleet oft* Cape 
Antlwfiio, The Arundel was aiterwards lost in September^ in 
a dreadful storm, which disperse d the wljole fleet, and in which 
a vast number of the ships perished. Upon this evidence, 
the jury were of opinion, under the direction of the Chief 
Justice, tliat the terms of the warranty had not been pciTormed, 
and they therefore ibund a verdict for the underwriters, the 
detendarits. After this question had been fully arguc‘<l at the 
bar, the three judges, Mr. Justice being, at that time, 

one of the Lords Commissioners of the Great Seal, delivered 
their opinions severally. 

Lord Mansjield. — Though the* underwriters and insured 
are equally innocent: yet I cannot help saying, that now, as 
well as at the trial, iny inclination led me to wLh, that the 
plaintifls were in the right. But the more it is argued, it is 
the less liable to dispute, ^'here are hypotheiical c<»niracts 
and conditional contracts. In the former, the contract de¬ 
pends upon an event taking plac(*; there is no latitude; no 
equity; the only question Is, Has that evciit happened ? But 
conditional contracts admit of a more liberal eo/i^tniction. 
Now the only question upon this contract is, Wliother this ship 
has departed with convoy ? A great deal jnust be referred to 
the usage of merchants. The government ap])oints a convoy 
for (he trade, and also names a place of ronilezvous. Then 
comes the reference to the usage of merchants ; the voyage is 
begun at Kingston: but the risk only commences at Blueficlds, 
Now though Lord Bodney desires llie captain of the Glorieur 
to take any ships he may pick up in his way, and convoy them 
to Bluejietds; yet the warranty in tlui policy by the usage, does 
not require convoy to Blu^elds, The second reference to the 
usage of merchants is, What is esteemed a convoy by mer¬ 
chants ? A convoy h a naval Jorcc^ under the command of that 
person^ vohom government has appointed* Tltey trust to the 

know- 
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kiiowicilgc of government, which must be supposed to be 
better acquainted with the plans and force of the enemy, and 
with the strength necessary to repel their attemps. Now this 
is the general usage, to which matters of this kind are referred. 
Then let us see wha^the case is here. — Lord Rodney appoints 
Admiral Graves to go with ten sail of the line to Bluefields; and 
from thence to convoy the Jamaica trade to Great Britain, 
When they con«3 to the place of rendezvous, they take sailing 
orders from the Admiral, ^hich are essential to convoy^ as by 
them they know the signals, for what places they are to steer, 
in case of dispersion by storm, or any other just cause, {a) 
Admiral Grax)es^ on the 26th of Jidy^ for reasons best known 
to himself, thinks lie has got all the ships, for which he ought 
to stay, and proceeds on his voyage. He leaves no order for 
the Glorictu' to follow him to Cape Anthonio; and though it 
is very true, that it is in the power of the commander in 
chief to change the place of rendezvous, yet in this case it is 
not true, as was supposed in argument, tliat Cape Anthonio 
xvas appointed. At the time of sailing from Bluejields^ the 
Glorieiix was no part of the convoy: for she did not come 
there till two days after the fleet was gone. Upon these facts 
It did appear to me, and to the jury at the trial, that tlie war¬ 
ranty was not complied with: I continue of the same opinion 
now; and that this rule should be discharged.’* 

Mr. Justice Willes. — “ I cannot perfectly coincide with every 
thing which Lord Mansfield has laid down. The form of tlie 
contract is in general words “ to depart laith convoy w'ithout 
mentioning any particular day, or pointing out any specilic 
convoy. The terms of the policy seem to me to have been 
literally and substantially complied with; for there was no 


[a) I have met with a case of V. WilmotyXiX GuildJiat/j Jid^ 1744, 

ill tlie time of Lord Chief Justice Lecy where the ship insured had departed 
from LondoHy and arrived at the Downs axd Augusty where the Grafton 
and Lenox (the convoy) >vere under sail, and the captain sent one of his 
men on board for sailing orders, which were refused; but the commodore 
said^ “ Keep on, and I will take care of j/nw;” and the ship being lost that 
night by striking on the shore, the question was. If the ship was put 
under convoy, having no sailing orders ? And it was held she was, and the 
plaintiff had a verdict. ■—iVb/c to th ' third edition. 
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laches on the part of the Arundel; she came with all possible 
expedition, and was at Bluejlelds two days before the time ap¬ 
pointed for sailing. When Captain Mann found that the 
fleet was gone, he did evtry thing in his power for the security 
of the ship ; for he put himself under th^ protection of the 
Glorieuxy which was appointed by luoxix* Rodney to make a 
part of the convoy : and it appears in evidence, that in every 
respect Captain Cadogan behaved as a convoy. I have searched 
a good deal for cases; and I can only find one in Strange^ Vldepo ^ 
1250., upon the subject of sailing orders ; and I do not think P' 
that case goes so fur as to say, that sailing orders are essential 
to a convoy. The loss of the Arundel happened long subse¬ 
quent to her joining the fleet; and I am therefore of opinion, 
that the warranty in this policy has been substantially per¬ 
formed.” 

Mr. Justice Bidler, — “ In deciding this case, it is not ne¬ 
cessary to say, wliethcr sailing orders are essential or not; as 
at present advised, I do not say that they are absolutely ne¬ 
cessary- The present question is simply this : Did the Anmdel 
sail with convoy ? This is a condition which must be literally 
complied with, as all tlie cases agree. As to the question 
itself, it is undoubtedly a question of fact: and the facts of the 
case seem to me to prove, that the Gloricux was no part of the 
convoy. Admiral Graves had sailed belore they arrived; and 
that circumstance, which My Lord stated, seems very ma¬ 
terial, that no orders were left behind for tlie Glorieux, I 
say that, on this evidence, she was not a part of the convoy; 
for in order to make her so, it must appear that she was under 
the orders of Graves. Did he leave her behind to take care 
of the ships that remained ? If s(», it would alt(a' the case 
very materially. But there was no such idea; lor if there 
had, the Glorun/x would have remained at Bh^nclds for the 
rest of the ships, until the ist of August: on the contrary. 

Captain Cadogan^ finding that Admiral Graves was gone, im¬ 
mediately followed; for his sole object was to join Admiral 
Graves. Ships rrnist sail under the convoy appointed Iry the 
government of' the country^ who proportion the strength of it 
to the necessity of the times. To what end would this care 
be taken, if merchantmen were to sail under the protection of 
single phip*^, with which they mav hanpen to meet? 1 am 

therefore 
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therefore of opinion, that if a ship do not sail with the convoy 
appointed by government, it is not a sailing with convoy, 
within the terms of the policy.” The rule for a new trial was 
therefore discharged. («) * * 

Thi.s question res]^ecting the necessity of having sailing in¬ 
structions from the eominander of the convoy, came on to be 
considered in the Court of Common Pleas, upon a motion for 
a new trial, when Mr. Justice BuUer, in the absence of Lord 
Chief Justice Eijrt\ said, “ Had not My T.ord mentioned that 
the verdict was entirely to his satisfaction, I should not decide 
upon this application in the first instance. The case is liere 
brought to a question of law. In point then^ thegeyieral 

proposition is, that sailing instructions are 7 iecessary, I have 
never decided thi^ case invself. but it has often been deter- 
mined at GnildhatL I do nol say that there may not be cases 
in which they may be dispensed with. v. Pigotiy 

my expression is, It is not necessary to say, whether sailing- 
orders are essential or not; as at present advised, I do not say 
tliat they are absolutely necessary.” The case of Victoria v. 
Ctffve goes no further. Jf the captain, from any misfortune, 
from stress of weather, or other eircum.stanct's, be absolutely 
j)revcnted from obtaining his instj’uctions, still it is.a departure 
with convoy: but then he must take the earliest opportunity 
to obtain them. Gcmn-ally speaking, unless sailing in.struc- 
tions arc obtained, the warranty is not complied with : the 
captain cannot answer sig-nals; he does not knov\ the ))laee of 
remlezvous in case of a storm; he does not in effect put him¬ 
self under the protection of the convoy, and therefore tlu^ un¬ 
derwriters are nut benefited.” The other judges concurred 

1* IS 

in this opinion. 


J rMiu- V. In a still later case, in an action on a policy of insurance on 
Kiru,m, gjjjp Poio^ack, at and from Jamaica to London, warranted 

.S’uingsat («) Anothcj- action was brought upon tin; same policy against another of 
Guiltlhall the underwriters; and although u verdict in that case was found for the 
Ju'°^ B^lcr pl^huifTs: yet it secins to me to leave the doctrines above advanced un- 
aftir Easter shaken; for upon the second trial it was proved, beyond ail doubl, that 
Term 1784. the Ghrieux in truth a part of the convoy, a fact, which was left 
doubtful on the first; and it was upon that fact that Lord Mansfield and 
Mr. Justice Bullcr cliicfly relied. 


to 
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to depart with convoy from the place of rendezvous on or 
before the ist of Augiist 1705 : it was admitted that the vessel after Mku. 
never had got so near to |he admiral, who had in fact left the 
place of rendezvous before the Potomack arrived there, as to 


obtain sailing orders, when he lost sight {jft' the convoy, and 
was afterwards taken. The plaintiff’s object was to get a de- ^ 
cision upon the point, Hovo far iiaiUjtg instructions ix>vre essen- judgment of 
tial to the sailing with convoy ? . 

^ , > on this pome 

iti ihc c:^se of Anderson v. Pitcher, i Bos. & Pull. a64. 


Lord Kenyon expressed the strong inclination of his opi¬ 
nion to be, that they were essential, hut would not decide it, 
as this vessel had never in fact joined. The plaintiffs were 
nonsuited. 


Altliougli the decisions of our courts of common law require 
no additional ardhority to support them ; yet it will be proper, 
merely by way of illustration, to ]^oint out to the reader, in 
what cases the opinions of tbreign writers agree with the de¬ 
terminations of the English courts of justice. Monsieur 
U"Enicrigon^ a very ilistingiiishcd French writer upon this 
branch of jurisprudence, puts this case: On avoit fait des 
** assurances sur un navire, de sortie de Marseille jusq’aux 
“ Dotroits de Gibraltar^ (M dans la police il etoit dit que le 
navire paniroit de Marseille sous Vescortc (Van batiment de 
roi ; autrcmoit^ assurance ' ulu\ Une fregate, chargee de 
nuinitions de guerre pour Algesiras^ sc trouvoit aVEstnqiu’. 
“ Lc navire a^buro mit a la voile sous Ics auhpiccs dc cette 
‘‘‘ fregate, qui liii accorcla protection, et qui partit en merae 
‘‘ ten){>s. Consulte sur co cas, jc fus d'avis que si lc navire 
etoit pris par Ics ennemis, les assurcurs sci'oient fondes a 
refusor le payment dc la })ertc: car autre chose cst d^etre 
sous Vcscortc d'un batiment dn roi^ ct autre chose cst de 7 iavi- 


guer simplemcnf sous ses auspices. 


70 >> 


1 Emeiigoi), 
p.171. 


From the case of Hibbert and Pigon w'e collect this; that a 
convoy appointed by the admiral commanding in chief upon Scetheca^f. 
a station abroad, is a convoy aiquunted by government. And 
besides the instruction it affords, applicable to the particular 
subject, for w'hich it w^as bere inserted, it serves to establish 
some principles laid down at the beginning of this chapter ; 
that whether tlic loss do or do not happen, on account of the 

breach 
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breflch of the warranty, still the policy is forfeited: for in that 
case, the ship insured perished in a storm, long after she had 
joined the regular convoy; and consequently the loss did not 
happen, on account of the broach of fhe condition. 

Having seen wli\t shall be deemed a convoy, let us pro¬ 
ceed to consider what shall be a departure with convoy within 
the meaning of a warranty to depart convoy. The rule 
on this point is short and clear, that such a warranty implies, 
that the ship shall go with convoy from the usual place oi 
rendezvous, at which the ships have been accustomed to as¬ 
semble ; as Spiihead^ or the Dovons, for the port of London ; 
and Bluefields for all the ports in Jamaica. And from the 
particular port to such usual place of convoy, the ship is pro¬ 
tected by the policy. 

Thus in an action on a j)olicy of insurance by the defendant 
at LomJoii^ insuring a ship from thcncc to the East Indies^t 
voarrantrd. to depart Xi^ith convoy; the declaration states, that 
the sliip went from Jjondon to the Downs^ and from thence 
•with co7woyj and was lost. After a frivolous plea and demurrer, 
the case stood upon the declaration, to wliicb it was objected. 
That here was a departure without convoy. « 

The clause, warranted to depart with convoy, must be con¬ 
strued according to the usage among merchants; that is, from 
sucli place, where convoys are to be had, as the Douons^ &c. 

It is true, Lord Cliief Justice Holt^ upon that occasion, was 
of a different opinion ; but the judgment of the other judges 
was relied upon, and confirmed in the following case by Lord 
Chief Justice Lee, and has also been recognised in several 
other cases, in which the question has come collaterally before 
the Court- Indeed, of late years, it has been tacitly ac¬ 
quiesced in: for there never was a convoy from the port of 
London. 

On an insurance from London to Gibraltar^ warranted to 
depart with convoy^ it appeared that there was a convoy ap¬ 
pointed for that trade at Spithead^ and the ship Ranger having 
tried for convoy in the Dawns^ proceeded for Spithead^ and was 

taken 
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taken in her way thither. The insurers insistot/y that this 
being the time of a French war, the ship should not have ven¬ 
tured through the ChanneU but have waited in the Dcmns for 
an occasional convoy. And many merchants and office-keep¬ 
ers were examined to that purpose. ButyLord Chief Justice 
Lee held, that the ship was to be considered as under the de¬ 
fendant’s insurance to a place of genet'al rendezvem^ according 
to the interpretation of the words, “ warrapted to depart 

with convoy.” Salk, 443. And if the parties meant to 
vary the insurance from what is commonly understood, they 
should have particularised lier departure with convoy from 
tlie Downs, Tlie jury was composed of merchants who found 
for the plaintiff, upon the strength of this direction. 

A similar decision w:ts made in the year 1781, by the Ad- Tom. t. 
miralty of France.^ which is reported in the work di Fmcrigon, ^ 

Upon this kind of warranty, it is to be observed, that al¬ 
though the words commonly used are, “to depart with convoy,” 
or, “to sail w'ith convoy;” yet they extend to sailing with sSMk.443. 
convoy throughout the whole of the voyage, as much as ifthose 
words were inserted. Indeed, to suppose the contrary would 
introduce an infinite variety of frauds; as a ship would sail 
out of harbour with the convov, continue with it for an hour 
or two, then leave it, and run every peril, at the risk of the 
underwriter. If, tlicrc('o»‘c, t!ic convoy is only to go a part of 
the way, that is not a compliance with the warranty; and the 
insurer is discharged from his engagements. 

This was one of the points ruled in Jeffreys v. Legendra, 3 X-ev.’i^c. 
that will be quoted at lengtli presently, in which Lord Chief 
Justice Holt and the rest of the Court held, that although the 
words of the policy only were “ to depart wnth convoy,” yet 
they extend to sail with convoy throughout the whole voyage. 

In a more modern case, however, tliis doctrine came again 
in question; and after very full consideration, the opinion of 
Lord Holt was unanimously confirmed by tlie whole Court of 
King’s Bench. 

It was an action for money had and received, brought J-iUyv. 
VOL. II. h L against 
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ygiiinst an underwriter for a return of premium. The policy 
wiui on the ship the Parket' GaUey^ “ at and from Venice to 
the Currant Islands^ and at and fi'om thence to London,^* at 
a premium of five guineas per cent/ ‘‘ to return 2 per cent if 
the ship sailed ^oith convoy from Gibraltar^ and arrived.*' 
The ship touched at GibraUar on her way home, and sailed 
from thence under convoy of the Zephyy* sloop of war, bid the 
cofivoy was destined only to go to a certain latitude^ about as far 
as Cape Finisterre^ heiwg ordered on the Lisbon station; and 
accordingly the ship and convoy separated, and the ship ar¬ 
rived safe at London. The only question in the case was, 
"Whether, by the terms of the policy, the condition for the 
return of premium was a departure from Gibraltar wth such 
convoy as could be met witk^for *mhatever part of the voyage that 
might happen to be, or a depar ture *wiih convoy for the voyage f 
The trial came on before Lord Manfield and a common jui*}*, 
when a verdict was found for the plaintift’s, 

A rule having been obtained to shew cause why there 
should not be a new trial; the evidence from His Lordship’s 
report appeared to be thus; — That the plaintiffs had called wit¬ 
nesses (one of whom was Mr. Gorman, an eminent merchant) 
to prove that for some years past, when convoyJbr the voyage, 
or the •whole voyage was intended, those explanatory words had 
been added, and that, by this usage, the expressions of “ sail- 
ing with convoy f and “ sailiiig with convoy for the voyage,” 
hud received distinct technical meauiiigs: “ witli convoy,” 
signifying whatever convoy the ship should depart with, w^ie- 
ther for a greater or less part of tlic voyage. Several policies 
were also produced, which had been filletl up at tlie office of 
the same broker, who had prepared that which had given oc¬ 
casion to this cause, in which the words “ for the voyage,” or 
for England,'^ were added. The captain proved, that at 
tlie time when he left Gibraltar, no other convoy was to be 
had. The witnesses for the defendant swore, that they under¬ 
stood the words^ with convoy,” to mean, convoy for the voyage; 
and the broker said, that, at the time this policy was signed, 
he understood and apprehended it was so understood by all 
the parties, that the convoy was to be for the voyage, and that 
the return was such as was usual, when convoy for the voyage 
was meant. His Lordship, after stating the evidence, said, 

ili That 
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That when the case was opened, he thought, on the face of 
the policy, that the words must mean for the voyage- He 
had not admitted the counsel to ask the opinion of the wit¬ 
nesses on the construction ; but to learn whether there was any 
usage in this case, which would give a fixyl technical sense to 
the words. This was a question of fact To be ascertained by 
evidence, and proper for tlie consideration of a jury. 

The case was fully argued at the bar. 

Lord Mansfield ,—On the words I was strongly of opi- 
lUon, that the policy meant a depai ture with convoy intended 
for the voyage. The parties could not mean a departure with 
convoy, which might be designed to separate from the ship in 
a minute or two; though wlien convoy I'or the whole of a voy¬ 
age is clearly intended, an unforeseen separation is an accident, 
to which the underwriter is liable: for the meaning of such a 
warranty is not that the ship and convoy should continue and 
arrive together. But I still think that the evidence w'as pro¬ 
perly admitted at the trial of this cause; because the sense 
contended for by the plaintiffs, was not inconsistent with the 
words of the policy, and therefore it was material to see what 
the usage was. I laid great stress on Mr. Gorman^ testimonj'. 

I did not consider him as a common witness. However, it 
seems, from what 1 have heard since, that people in the city 
are dissatisfied w ith the verdict, and think the evidence of the 
plaintiff's witnesses was founded on a mistake. Certainly cri¬ 
tical niceties ought not to be encouraged in commercial con¬ 
cerns; and w herever you render additional words necessary, 
and multij)ly them, you also multiply doubts and criticisms- 
Jt inav be hard, because w'ords have been added in some in- 
stances, to force a construction in this case, from the omission 
of them. The question is of great importance.'’—The rule 
therefore was made absolute. 

The new trial came on before Lord Mati^cld at the sittings Dou^. n.74. 
after Trinity term, 19 Gee. 3. when the verdict w'as found for 
the defendant, the insurer. 

But although it has been thus settled, that a ship inustde- 
part with convoy for the whole of the vo3%age: yet in the last 

L L ‘J case. 
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case, it was truly said by Lord Mansfield^ that an unforeseen 
separation is an accident, to which the underwriter is liable. 
It is the law of reason and common sense f for it would be the 
Jieight of injustice and cruelty to h( 5 ap misfortune upon mis¬ 
fortune, and to saji, that because a ship has been separated 
from her convoy b^ stress of weather, or the fury of the ele¬ 
ments (perils insured against by the policy), that the insured 
shall suffer still greater misery, by being deprived of that in¬ 
demnity which he had secured to himself by paying a sufficient 
and adequate premium. The law of Euglatid does not tole¬ 
rate such principles: and tlic first decision upon the sub¬ 
ject was such, that it never has been departed from in any 
instance. 


/iSi:um])sil on a policy of insurance made in the usual form. 
from LavuIo.': \o \\arraiii<‘d In ilopart with convoy.’' 

Upon the gcMu ral issue ph'aded, the jury foO^l a special vcv- 
diet, stilling, that the ship did dejiart from the port of 'London^ 
ill cumn.inv of the convov intended, and sailed tojjether as far 
as the /y/t' <\f //'/:,'/'% in jjursuaiicc of tlie voyage towards 
Cad'i^; and there they were separated by stress of weather; 
that the convoy put into Torbay^ and the insured ship into the 
j)ort of Foxccy in Cortnx'alL That three days afterwards, the 
wind setting right to bring the convoy down tlie channel, the 
master of the insured shiji sailed out of Fowy on purpose to 
meet the convoy ; but it did not come: and then the insured 
shij) was seized with another storm, >o that she (‘ould not re¬ 
turn from whence she came, but was tlrivcn iqion the French 
coast, and there taken by the cnciny. 


After several arguments of this special verdict, the plaintiff' 
hadjudgmcntyjcr/o/a?;;, curiam ; and tlieir principal reason was, 
because there was no manner of neglect or other default found 
in the master of tlie ship; but it appeared he had done all in 
his power to keep in company of the convoy. It is found ex¬ 
pressly, that he departcnl with convoy from his first port, whicli 
answers the w^ords of the policy; but it would have been other¬ 
wise, if any fraud or neglect had been found in llie master oi' 
the insured ship after his departure, notwithstanding he de¬ 
parted out of the first port with convoy; for the meaning of 
-the words 'warranted to depart with convooy^ is, that the in- 

14 sured 
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sured ship should keep company with the convoy, diuingthc 
whole voyage, if possible. 

• 

Even where tlie ship has by tempestuous weather been pre¬ 
vented from joining the convoy at all, at leist, of receiving the 
orders of the commander of the ships of war, if she do every 
thing in her power to effect it, it shall be deemed a sailing with 
convoy, within the terms of the warranty. • • 

The })laintiff had insured on goods fn the Jok 7 i and Jane, 
from Qottenhurg to London, with a warranty to depart with 
convoy from Fleckery, la July 1744, the ship sailed from Got- 
tenburg to Fleckcry, and there she waited for convoy tw'o' 
juonths# On the 21st oiSeptember, at nine in the morning, three 
men of war, who had one hundred merchant ships in convoy, 
>lood off and made a signal tor tlie ships there to 

come out, and likewise sent in a yaul to order them out. There 
wore fourteen shij)s wailing, and the John and Jane got out by 
twelve o’clock, and one of the first; the convQy having sailetl 
gently on, and being two leagues a-!icad. It was a hard gale, 
and by six in the afternoon, the ship came up with the fleet; 
but could not get to either of iho men of war lor sailing orders, 
on account of the gale of wind. It was stormy all night, and 
at day-break the ship in question was in the iniilst. of the fleet; 
but the weather was so bad, that no bont could be sent for sail¬ 
ing orders. A Fiench privateer had sailed amongst them all 
night: and it being foggy on tlie 22d, a^ttacked the Jo/m and 
JaJic about two, who kept a running fight till dark, w'hich was 
renewed the next morning, when she was taken. For the de¬ 
fendant it was insisted, that this ship was never under convoy, 
nor is ever considered so, till they have received sailing orders; 
and if the weather would not permit the captain to get them, 
he should have gone back. 

But the Chief Justice and the jury were of opinion, that as 
the captain had done every thing in his power, it was a depart¬ 
ing with convoy : and those agreements are never confined to 
precise words; as in the case of departing with convoy from 
London, when the place of rendezvous a loss ingoing 

ihither is within the policy. So the plaintiff recovered. 


As to this 
point, see 
the ceses 
ante, P.49S. 
et. seq. and 
probably 
some doubt 
may arise ai 
to the fol> 
lowing case. 


Victoria v. 
Cleave, 

2 Stra. 
U50. 


Sir William 

Lee, 
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But it is evident from all that has been said, that if there be 
an opportunity of convoy ; if the convoy throw out repeated 
signals to join ; and by the negligence and delay of*the cap¬ 
tain of the insured ship, tlie opportunity be lost, the warranty 
to depart with coni oy is not complied with, and the under¬ 
writer is discharged. 

Taylor v. Thus in an action on a policy of insurance tried before Lord 
Mavsjidd^ the plaintiff was nonsuited, there being a warranty 
GuU-^ali,, to depart with convoy; and it appearing from tlie evidence, 
4 Geo. 3. that the commodore of the convoy had made signals tor sailing 
from Spitliaid to StJiLioi's the night before, and had made re¬ 
peated signals the next morning from seven o’clock till twelve, 
notwithstanding which, the ship insiu’cd had neglocicd to sail 
with him, and did not sail till two hours after, in consequence 
of which she was taken by a privateer, 

Although we have thus seen, that a ship must not voluntarily 
depart from convoy during the voyage (6), yet this species of 
warranty must always be construed witli reference to the usage 
of trade, and to the orders of government. For if the coarse 
upon a particular voyage has been to have a relay of convoy, 
protecting the trade from one port to another; or if govern¬ 
ment appoint a convoy to escort the trade of a place to a given 
latitude and no farther; and there be no other convoy on 
that station, a vessel, taking the advantage of such a convoy^ 
has complied with the warranty to sail with convoy for the 
voyage. 

Smith V. Thus in an insurance on the ship Wiltianty “ at andj'rmi Lon- 

don tojamaica^^ warranted to depart with convoy for the voyage^ 
Sittings aft. Lord Mausfieldy in the course of his summing up to the jury, 
ast. 1781. ^ warranty to sail witl) convoy means with such a con- 

voy as government pleases to apjioint; and whether it coai- 
sists of separate ships at different stations or not, it is a con- 
voy for the voyage; therefore on that point there is no 
doubt.” 

(«) As to the duty of the officers appointed for convoy to merchant ship5, 
see it prescribed in the stat. of the 13 Car, a. stat. i. c. 9. art. 17; which 
regulations were confirmed by the aau of Geo. a. c. 33. s. a. art. 17. 

(h) This is now prohibited by statute. Sec post. p. 51a. 


The 
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The same doctrine was held by Lord Kenyon^ in an action 
on a policy of insurance at and from Cadiz to Amsterdam^ 'mar- 
ranted to sail mth convoy for the voyage. The ships insured 
had sailed from Cadiz under a British convoy; and were l6st 
before they reached the Downs^ where it ifras alleged they were 
to have taken a fresh convoy for Aynsterdam, The undeHm- 
ters insisted that the convoy should have been direct to Arn- 
sterdam. The assured, on the other hand, contended, that all 
convoy must be according to usage, and that in many vo3rages 
there is no such thing as a direct convoy, but that the vessels 
proceed by relays of convoy from stage to stage. TTie spe¬ 
cial jury, with Lord KcnyoiHs approbation, gave a verdict for 
the plaintiffs. And although in that case, it is true, the under¬ 
writer had adjusted the policy *imth full knowledge of all the 
circumstances, which His Lordship seemed to think conclusive, 
yet there were other causes on the same policy, where there 
was no adjustment; and upon Lord Kenyon and the jury de¬ 
claring that, without considering the adjustment, they thought 
the warranty had been complied with, the plaintifl*liad a verdict, 
and no motion was ever made for a new trial in any of these 
causes. 


So also the Court of Common Pleas decided in an action on 
a policy on the ship lAillc Betsey^ at and from Loiidon to St,Se- 
basHan^ warranted to sail with convoy. The ship sailed with 
other vessels under convoy of several sliips of war: and after a 
certain latitude, the Wcazel^ one of the men of wai*, w'as de¬ 
tached to convoy Spanish ships; but the captain of that 
ship ha<l orders to go with the St, Sebastian ships no further 
tliau BilboUj and in fact he went no farther. A verdict passed 
for the plaintiff. When the case came on before the Court on 
a motion for a new trial, it wais argued for the underw^riters, 
that warranties are to be strictly complied with; and that how¬ 
ever near the port of St. Sebastian might be to Bilboa^ yet the 
principle was the same; and that a convoy to the latter place 
could no more be construed to be a convoy to the former, than 
a convoy to the Cape of Good Hope could be a convoy t6the 
East-Indiesyimd for this was oiediHihbert v. Pigou (supra, 4^8.) 

Mr. Justice Buller, —The case of Hibbert and Pigou is 
not applicable to tliis, for there a convoy was appointed and 

I. u 'I actually 


De Garey 
V. Cbgget, 
London, 

Sit. after 
Mich. 1795* 


D'Eguino V. 
Bewicke, 

2 H. Black. 

551 - 
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actually sailed from Jamaica to England; as to the instance put 
at the bar of a convoy to the Cape of Good Hope^ 1 entirely 
differ from the counsel on that point; for if government thought 
H convoy to the Cape was a sufficient protection to the East^ 
India trade, and the were for the East^India ships to sail 
with a convoy only to the Cape^ and to consider that as the 
East-India convoy, and no other convoy was appointed to the 
East-Iudicsn I should hold that the warranty w'as complied 
with; though 1 agree if there was another convoy to the EasU 
IjidieSy it would be otherwise. 'Die caj)lain of a merchant-ship 
lias nothing to do with, nor can he k»iow the instructions Irom 
the Admiralty to the King’s officers, but must take such con¬ 
voy as ho finds. 1 am therefore ul' opinion that there is no 
ground at all for this motion.” 


Mr. Justice Ilcatlu —“ I am of the same opinion. J’iie 
owner of a ship, wlieu he mak(‘s an insurance, cannot kjn/w 
the orders of the Admiralty respi'eling eonvoys.” 

Mr. Justice Ituolr ,—“ 'rhe ground stated at the bar seems 
to me to he more /it for the jury than the Court, and the jury 
liave fount! that the ctinvoy was sufficient.” 


Lord Chief Justice /^//rc.—I am satisfied with the finding 
of the jury.” 


The rule for u new' trial was tlierelbrc refused. 


.'iS Geo. 3. 
U. 76. and 
ontinued in 
43 Geo, 3. 
C- 57 - 


The sailing witli convoy lias added so much to the security 
of our commerce in tiitic of war, lliat in tlie year 1798, an act 
of parliament passed for tlie purpose of Compelling shijis to sail 
with convoy, and by which also a considerable revenue was iji- 
lendcd to be j aisedi 


I. The first section of this act provides, that it shall not be 

lawful for any ship or vessel belonging to any of His Majesty’s 
subjects (except as thereinafter is excepted) to sailor depart 
from any port or place whatever, unless under the convoy and 
protection of such ship or ships as may be appointed for the 
purpose. 


That 



613 


Chap. XVIIL] WITH WARRANTIES. 

That the master or other person having the chai’go or com¬ 
mand of every such ship or vessel, which shall sail or depart 
under the protection of .convoy, shall and is thereby required 
to use his utmost endeavours to continue with such convoy 
during the whole of the voyage, or durkig such part thereof 
as such convoy shall be directed to accompany and protect 
such ship, and shall not wdlfiilly separate or depart therefrom 
upon any pretence whatever, without order br leave for that 
purpose from the officer having the command of such convoy. 

It is also enacted that if the master or commander of any 
ship which is by this act required not to sail without convoy, 
shall sail without convoy; or liaving sailed with convoy shall, 
wilfully depart therefrom, without leave hrst obtained fromthe 
person intrusted with the charge of such convoy, every such 
master shall forfeit looo^. and in case the whole or any part of 
the cargo consisted of naval or military stores, the ))enalty is 
i50o/.,witli a power In the Court, where the action may hapj)cn 
to be brought, to mitigate the penalties, so as they arc not re¬ 
duced to a less sum than 50/- 

By section the l()m*th, it is pruvidetl that in case of a sailing 
without, or a wilful <lesertiou convoy, every insurance or 
contract or agreement, i'or any insurance upon such ship, or 
goods, wares or merchaiKhs<; laden thereon, or upon any pro¬ 
perty, freight, or other interest arising out of the same, where¬ 
on insurances may lawfully be made, (and which shall be 
theproj)erty of the master or commander of the ship, so sail¬ 
ing without convov, or wilfully (juittiug the same, or of any 
person interested in such vessel or cargo, who shall have 
tlirected, or been any way privy to, or instrumental in (^7), 
causing such ship or vessel to sail without convoy, or wilfully to 
separate therefrom), shall be null and void, to all intents and 
purposes, both at law and in equity, any contract or agreement 

(rt) To vacate a policy of insurance upon this clause, which is so highly 
penal, it is not enough to shew that tlic ship sailed w’ithout convoy, by the 
ifislrutttcnfa/iii/ of an agrnt of the assured, unless it be shewn that the agent 
liad authority from his principal for that j)urpose. 

Lord £ilcnlforo?fgh held in another case, that as the law requires a ship 
(o sail with convoy, the prcsunjption will be that she did so, till the contrmy 
is proved. 


Sect. %. 


Sect 3. 


Sect. 4- 


Carstairs v, 
AUnutt, 

3Camp.497. 
Wak ev. 
Atty,4 
Taiu). 493, 

Thornton v. 

l.auLC, 

4Camp.a3(« 


to 
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Ut tlio contrary notwitlistanding: and that nothing shall be 
7(^(.'ovcred thereon by the assured for loss or damage, or 
ior the premium, or consideration in nature of a premium, 
which shall have been given fur such insurance: and if any 
party to such insurance, or any broker or other person shall 
transact a settlement on such insurancej or allow any money in 
account, on such insurance, every such person shall forfeit 200/- 


Scct. 5. It is also provided, that the officers of the customs shall not 

See Hinck'. permit vessels to clear outwards, till they have given bond, 
ton' with one surety, in the jxmalty of the value of the ship, with 
3Taun.iji. condition that the ship shall not sail without, nor wilfully 

on this , , 

clause. desert the convoy. 


Sect. 6. 
a8. June 

179 ^^* 

A foreign- 
bulk ship, 
Britishown- 
ed,is nut re¬ 
quired to he 
registered, 
and may 
thereforesnl 
without con¬ 
voy, being 
within the 
exception in 
this clause 
of tl^e sta¬ 
tute. Long 
V. Duff, 

1 a os. 

Pull. 209. 

Sect. 8. 


By the sixth section, this act is not to extend to vessels, not 
required to be registered by anj* acts then in force; nor to 
any ship, having a licence signed by the Lords of the Admi¬ 
ralty to sail without convoy, or by such persons as shall be 
duly authorised by them for that purpose; or to any ship 
proceeding with due diligence to join convoy from the port 
or place at which the same shall be cleared outwards, in case 
such convoy shall be appointed to sail from some other port 
or place, except as to the bond hereby required to be taken 
upon the clearance outwards; or to any ship bound to or 
from any port in Ireland; or to ships bound from one port 
to another in Great Britain ; nor to ships in the service of 
the Past*India, or Hndson^s Bay^ companies, [a) 

By the eighth section, the act is not to extend to ships sail¬ 
ing from foreign ports, in case no convoy is appointed by the 
Lords of the Admiralty of England, or persons authorised by 
them at such foreign ports to appoint convoys, or to grant 
licences for sailing without convoy. 


W.t’inhouse 
V. Cowic, 
4Taun, 178. 
Ingham v. 
Agnow, 

15 East, 
.^ 17 - 

Darby V. 

Newton, 

2 Man>h. R. 
25 i. 


(a) The words, priv^ to^ or, imirumcnial in, whit h arc to be found in the 
4th section, arc not in this : and therefore where a person insures his goods 
on board a ship, wliich he hnow& is to sail without convoy, he is bound to sec 
that she has a sufficient Jicente for the whole voyage, otherwise his insurance 
will be void. This will be the case, though the owner of the goods supposed 
and intended that she should have a sufficient licence, and although he lived 
at a d'stancc from the port, and hud no concern with the conduct of the 
ship, or obtaining necessary documents. 

7 'hc 
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The Lords of the Admiralty are to give notice in the Gazette sect 9. 
that masters of ships shall have on board flags and vanes for 
the purpose of distinction, and of answering signals; and 
without having which they are not to be cleared outwards. 

So much of the act of the 33 Geo. 3. c. 66 . s. 8. as Scct. k . 
makes the masters of ships under convoy lia^ile to be articled 
in the Court of Admiralty for disobeying signals or other 
lawful commands of the commodore, or deserting convoy, 
and finable at the discretion of the said court, in any sum not 
exceeding 500/. and punishable by imprisonment, not exceed¬ 
ing one year, shall be painted on a board, and affixed on 
some conspicuous and convenient part of every ship which by 
this act is required not to sail or depart without convoy; and 
that in default thereof every master or other person, having 
the charge or command of any such ship, shall forfeit, for 
every such offence, the sum of 50^. 

The eleventh section directs, that if any ship, required by Sect. n. 
this act not to sail without convoy, shall be in imminent dan¬ 
ger of being taken by the enemy, the commander of the ship 
shall make signals by firing guns to convey information of his 
danger to the rest of the convoy, as well as to the ships of 
war undir the protection of which he is sailing; and that in 
case he is taken possession of, he shall destroy all instructions 
confided to him, relating to the convoy; and every com¬ 
mander wilfully neglecting to make such signals, or to destroy 
such instructions, shall, for every such offence, forfeit a sum 
not exceeding 100/. 

The remainder of this statute is employed in directing how 
the duties shall be raised and collected. 

The third and last species of warranty,^ whicli falls undet 
our consideration, is that of neutrality; or that the ship or 
goods insured are neutral property. This condition is veiy 
different from either of the two former; for if this warranty be 
not complied with, the contract is not merely avoided for a 
breach of the warranty, but it is absolutely void ab initio^ on 
account of fraud. This ground was entered upon in the 

chapter 
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chapter of fraud ; and the principle, on which the difference 
turns, is this. A man may warrant that his ship shall sail 
with convoy; and if that condition be not complied with, it is 
not his fault, because it depends upon the acts of other men-: 
but still he is the sufferer, for he loses the benefit of his con¬ 
tract. So also if lie warrant to sail on a particular day, and 
do not, he is gudty of no crime; for that was a circumstance, 
the performance of which depended on a thousand accidents, 
sucli as wind, weather, repair, : but as he had expressly 
undertaken, he loses the effect of liis policy by non-compliance. 
But in neither of these cases, as I have said, is the insured, 
making such a warranty, guilty of any offence- Not so with 
him, wlio warrants jn'opcrty to be neutral. That is a fact, 
which, at the time of insuring, must be within his own know¬ 
ledge; and if lie assert it to be neutral, knowing it to be 
otherwise, lie is guilty of a wililil and <leliberate hilsoliood, and 
incurs moral turpilmle. In such a ease, tliercibrc, the con¬ 
tract between tlie parties is absolutely null and void to ail in¬ 
tents and purposes. 

Thus on a special case n'servt'd fiu’ iho opinion of the Court, 
it appeared that an action was bi'ouglit lor the recovery of a 
total loss on a policy of insurance made on goods, on board 
the ship Bona Fortnna^ at and from Nm th Bergen to^ny ports 
or places whatsoever, until lior safe arrival in London^ “ ot'ar- 
ranted neutral ship and. proprrfpF The ship, with the goods 
so being on board her, after her departure from Korlfi Btigeii, 
and before her arrival London^ proceeding on her voyage, 
was, by force of the winds, and stormy weather, wrecked, cast 
away, and sunk in the seas; and the said goods were thereby 
wholly lost. The ship called La Bona Forinna^ at and before 
the time she was lost, S.ms not nmlralpropcvUp as warranted by 
the said policy. The (piestion was, VV^hether under such cir¬ 
cumstances tlie plaintiff could recover ? Lord Man^teld^ 
after hearing counsel for the plaintiff, stopped tliose for the 
defendant, saying, the point was too clear to be argued. 
There was a falsehood, with respect to the thing insured; 
for he insured neutral property, when it was not so: there- 
li^re there h no coniracL Wo uiust give judgment for the 
deferdant. 


An 
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^ An American by birth, who has resided for some years widi 
his family in England^ though himself has been occasionally in 
America^ is so I'ar to be considered as a British subject, that if 
a ship of his be warranted American property it is not to be 
deemed so, though the vessel was built in America and regis¬ 
tered there, and such a plaintiff in an action upon a policy of 
iusurancc was nonsuited. 

If, however, the ship and property are neiftral at the time 
when the risk commences, this is a sufficient compliance with 
a warranty of neutral property; because it is impossible for 
the insured to be answerable for the consequences of a war 
breaking out during the voyage. The insurer takes upon 
himself the risk of peace or war; tljey are public events, 
equally known to both parties. 

The plaintiffs insured the ship the Yonge Herman Hiddinga^ 
and her cargo, “ at and from JJOrient to Rotterdam^ nioar^ 
*’• ranted a neviral ship a?id neutralpropei'tyT The ship being 
captured in the course of her voyage by some English men of 
war, the plaintiffs brought this action against the defendant, 
one of the underwriters on tlie policy, stating in their declara¬ 
tion, that the defendant subscribed tlie policy on the 28th of 
iNcn^einber 1780, and averring that the ship and cargo were at 
that time neutral property. The trial came on before Lord 
Mansfidd at Guildhall when a verdict was found for the plain¬ 
tiffs, subject to the opinion of the Court upon a case stating, 
tluU the ship in question sailed from HOrient^ on the voyage 
insured, on the iilhof December 1780, having tlie insured 
cargo on board, and both the ship and cargo were naitral pro^ 
perty at Lite time of the ship^s departure from IJOrient^ and so 
continued until the 20th of December' 1780, on which day 
hostilities having commenced between the English and the 
Dutch^ \X\Q Dutch ceased to be a neutral power, and the shij) 
and cargo ceased to be neutral property. They were taken 
on the 25th of December 1780, and condemned as lawful 
prize, in the Admiralty Court, on the 19th oiFebruary 1781. 

' LiOrd Mansfields — “ Many points have been gone into in 
the argument on both sides at the bar, w hich are not necessary 
for the decision of this case. For instance, there is no doubt 

but 
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Vide ante, 

!'• 505- 

VMe iuora. 

4 


Vide infra* 


but you may warrant a future event. But the single question 
here is. What is the meaning of this policy? I had not a par¬ 
ticle of doubt at the trial, and I know the jury had none; but 
Mr. Lee pressed for a case, and I granted one out of respect 
to him* What is the case? It is an insurance upon a ship 
and her cargo, at and from UOrient to Rotterdam, The in¬ 
sured Avarrant them neutral, and the defendant would have the 
Court to add, by/construction, “ and so shall continue during 
‘‘ the Avhole voyage.*' The contract is not so. The insured tell 
the state of the ship and goods theih and the insurers take 
upon themselves all future events and risks, from men of war, 
enemies, detentions of princes, &c. The parties themselves 
could not have changed the nature of the property; but they 
did not mean to run the risk of the war. If it made a differ¬ 
ence what country the property belonged to, the underwriters 
should have enquired. The risk of future war is taken by the 
underwriter of every policy. By an implied warranty every 
ship must be tight, staunch, and strong; but it is sufficient if 
she be so at tlie time of her sailing. She may cease to be so in 
twenty-four hours after her departure, and yet the underwriter 
will continue liable. The case of Lilly v. Ewer turns quite 
the other way. The decision there was, that the ship must sail 
with convoy, according to the usage of the trade; that is, 
convoy destined to go as far as usual in that voyage. The 
present is the clearest case that can be. The w arranty is, that 
things stand so at the time; not that they shall continue.” 

Mr. Justice fVilles and Mr. Justice Ashhurst concurred. 

Mr. Justice Bullcr. — “ The case of Lilly v. Ewer is much 
against the defendant, for it was not contended there that the 
ship must continue with the convoy during llie whole voyage.’’ 
TXi^postea was delivered the plaintiffs. 

And afterwards in a subsequent case of Saloucci v. Johnson^ 
in the course of the argument, Mr. Justice Bidler said; I do 
not agree with the counsel, who contend, that the property 
must continue neutral during the whole voyage: if it be neutral 
at tlie time of sailing, and a war break out the next day, the* 
underw riter is liable. 


And 
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And in a still later case, which came on for trial before Lord 
Kenyon at Guildhall^ this point was one amongst others saved 
for the opinion of the Court of King’s Bench. But when the 
cose came on to be argued, the counsel for the defendant aban-^ 
doned the objection upon the authority of Fiden v. Parkinson; 
and Saloucci v. Johnson ; so that this point may now be consi¬ 
dered as for ever closed. 

\ 

Having seen what shall be deemed a compliance with a war¬ 
ranty, asserting that the property insured is neutral; and hav¬ 
ing also considered what effect iIjc breach of such a warranty 
has upon the contract of insurance; it may be proper to ob¬ 
serve, before this chapter is closed, how far our coui ts of law 
hold the jsentences of foreign courts to be conclusive evidence, 
that the pi’operty was not neutral; so as to discharge the under¬ 
writers. 

Before we proceed to the consideration of the effect of their 
sentences, it is proper to observe, that the foreign courts liere 
alluded to, the sentences of which are in any case to be con¬ 
clusive, must be such courts as arc constituted according to the 
law of nations, exercising their functions within the belligerent 
country; a court of that state, to which the captor belongs, 
held within its own territories. If therefore a British ship be 
captured by a French privateer, and carried into Bergen in 
Nor^iS^ayy a neutral state, and there condemned by the French 
consul, the sentence is contrary to the law of nations, and il¬ 
legal; and if after such a sentence, the owner repurchase his 
ship at a public auction, he cannot x*ecover the repurchase- 
money from the underwriter. Such a contract is in the nature 
of a ransom, and illegal. The Coiu'tof King’s Bench, in de¬ 
ciding the above point, said, it was a question affecting all 
commercial states, and the point had lately been solemnly de¬ 
cided by Sir William Scott (the Judge of the High Court of 
Adimralty), upon grounds that would recommend the decision 
to all those who filled judicial situations (a). — It is certain, 

indeed, 

\ 

(«) It was my intention to have inserted the very learned judgment of Sir 
Wm, Scolt, in the c.'Ke of the Find Oycuy at length; but I forbear to do so, 
as it h now published at length in the 8 Term Rep. p. 270. note (a); and also 
a full report of the cause in Dr. ^tc valuable and accurate Ke- 
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indeed, that the decision of a Trench consul in a neutral 
country can only be considered as the act of a person destitute 
of all authority, except over the subjects of his own country, 
and possessing that, merely by the indulgence of the country 
in which he resides ; and who can liave no pretence toexercise 
a jurisdiction in that neutral country in any matter, particu¬ 
larly in tlie matter of prize of war, in which the subjects of 
other stales may Ac concerned. 

But sentences of condemnation procured by tlie captors in 
the country of a cobclligocjit, or ally in the war, have been 
lield to be good. 

But of tlic sentences of foreign Courts of Admiralty, duly 
constituted, the courts of justice in England will take notice; 
and if they have prticecded to decide the question of property 
will be held to be conclusive. 

Ill tliC first case, as to the cHect of foreign sentences upon the 
contract of insurance and warranties therein contained, it was 
held, that the sentence of condemnation by a foreign Court of 
Admiralty is not conclusive evidence, tliat the ship was not 
neutral; unless it appear lliat tlie condemnation went upon 
that ground: con'joqiiently the underwriter remains liable. 
A sentence of a Court of Admiralty binds all the world, as to 
every thing contained within it; but where tlie cause of con¬ 
demnation does not ajijiear to be on the specific ground mate¬ 
rial to the point in issue, evidence must be admitted in order 
to explain it. 


ports of Cases argued and <lclcnni»c(l in tlie High Court of Admiralt\. 
See also the case of the ChrlUojdicr^ % Iloh, 209. aiul the case of the Betsey^ 
Kruger, 2 Bob, 210. n. for the distinction between a condemnation in a neu¬ 
tral country, and one in the country of acobclligcrcnt, and which distinc¬ 
tion was adopted by the Court of King’s Bench in the case of Oddy v. Bovill 
mentioned in the text. 

These sentences of courts of Admiralty sitting under a commission from 
a belligerent in a neutral country, will noX be recognised, even though the 
belligerent may have such a body of troops there stationed, as in reality to 
possess tlie sovereign authority. Lord Elle^iborough deciilcd this, and the 
(Jourt confirincd his opinion in Donald, jny, Thomjison^ i Ctmpb, 429. 

* Insurance 



Chap. XVIIL] WITH WARRANTIES. 


521 


Insurance of freight and goods was made upon the ship the 
tfane (or Joajma) at and from Venice to London^ •man'anted 
neutral ship and neutral property,'^ Tlie cause was tried be¬ 
fore Lord Man^eldj at Guildhall^ when a verdict was found 
for theplaintiffi subject to the opinion of the court, upon a case 
which stated as follows :—That the defendant underwrote the 
policy; that the ship was taken by e. French frigate, called La 
Magiciefincy us she w'us sailing from Venice \n her voyage to 
London tliat the plaintiff offered to give evidence on the 
trial, that the property of the ship and the properly of the 
cargo were neutral; and that the papers belonging to the ship 
Jell overboard by accident^ after she was brought to by the 
French frigate; but the defendant objected to such evidence 
being received; and he produced as the ground of his objection 
the sentence of the condemnation of the ship in the French 
Admiralty Court, which was read, and is as follows: 

Louis Jean Marie de Bourbon^ Duke de Pcnthievi'c^ Admi- 
‘‘ rul of France, Seen by us, iheproch verbal^ made on board 
the snow'Jbflwwa, taken by the King’s frigate La Magicienne^ 
coimnanded by M^DeBoades^ dated the 2d of December 
last. Signed Saint Owey^ steward, Bourct^ Dominico ZanL 
“ Seen by the captain commander- Signed Boadcs;—pm* 
porting tliat the said 2d oi December last, at five o’clock in 
“ the evening, His said Majesty’s frigate, La Ma:g/aV7Z7ze,coin- 
“ inanded by the said Captain De Baades^ being ten leagues 
east of Cape de Moulines, having discovered a snow steering 
south-south-w'est, the wind south-west, and having come up 
with her, and stopped her, loider Venetian colours^ after an 
hoar’s chace, the said M. De Baades ordered the captain to 
1)1 in.'5 on board his muster-roll, passport, and bills of load- 
“ ing; w ith which order the captain did not readily comply, 
under a pretence that the sea was rough, and that his long 
“ boat was leaky; but, being at last obliged to comply, upon 
threats being made of firing on him, and being come on 
“ board, he declared, that, in getting up the ship's side, the 
“ box containing his muster -roll^ his patents^ and passpor't^ had 
fallen Jrom his pocket into the sea, and only shewed his bills 
of loading; by which they found the said snow, the JeanTKi, 
of 14 men, including officers, commanded by Dominico Zane 
** of Venice^ sailed from Venice the'X^th ofSepiemhei'^^citha 
vot, II. MW cargo 
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« cargo of 12 bales of silk, dried raisins, oil, &c. and other ef- 
“ fects mentioned in the bills of loading by him exhibited, 
for the account of sundry persons in Fe 7 iice,consigned to stindyy 
persons in London^ *whither he xms boiaid. These goods going 
mto an enemfs country^ and the loss ofhispaperSy which had 
fallen into the sea^ raising st^spidoyisj the said snow had been 
‘‘ stopped, and carried by His Majesty’s lv\gpX.o^JLaMagicie7me^ 
to Almef ia^ w^iere she had been put into the hands of the 
consul, after the said Saint lieutenant, acting as 

** steward, and the said Bouret^ ensign on board the said fri- 
gate, had put their seal on the said snow, where they found 
“ no papers; and taken on board the said ship ten of the said 
snow's crew, wliich were replaced by six men from on board 
“ \\\Q Magicienne^ and three from the Atalante^ with a coasting 
pilot, who have brought tlic said snow into the port o\‘ 
Almn'ia, The premises considered^ We, by virtue of the 
power delegated to us as aforesaid, have declared, and de- 
“ dare, as good prize, the ship the Joamia^ her tackle, and 
apparel, together with the goods of her cargo, and do ad- 
judge them to the captoi's; that, in consequence of thi^ 
decree, the whole be sold (if not already done) in the usual 
‘‘ manner, and the produce divided according to the desire 
and ordinance of the King; made the 28th of il/a/r/i 1778. 
“ We order, by these presents, the vice consul of France, at 
“ Almeria, to look to the execution of this our ordinance; 

and hereby authorise and command the first tipstafli or 
** Serjeant, to proceed in all forms requisite thereto. Done at 
Pay'is \\\Q ii,i\\ oi JaJiuary 1779, RigotT The question 
stated for the opinion of the Court was, Whether the said sen¬ 
tence was not conclusive evidence against the plaintiff’s re¬ 
covering in this action ? In the course of the arguments, the 
third article of the regulations of the marine of France, bearing 
date the 261)1 of July ijjS, and also the proces verbal, made at 
the time of the capture, though not stated in the case, nor 
given in evidence at the trial, were so much referred to, and 
seemed of sucli weight to the Court, that it wall be necessary 
to insert them in this place. Arret for the regulatiofi of the 
marine, S^'C. 26i\i July 1778. Art. 3. All vessels taken, of 
“ what nation soever, either neutral or allied, from which it i; 
** known that ayiy papers have been thrormn into the sea, sup- 
pressed or abstracted, shall be declared good prize; to- 

15 gCtluM 
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“ gether with their cargoes, upon the mere prooli that some 
papers have been thrown into the sea, without any necessity 
** of examining what those papers were; by whom they were 
“ thrown; and even though a sufficient quantity should re- 
main on board to justify that the ship and the cargo be- 
“ longed to friends or allies.” Thcp^'oces verbal need not be 
here repeated; for although it is not substantively set out in 
tlie case, yet it is copied almost verbatim in flie sentence of the 
the French Admiralty. It was admitted at the bar, that 
the sentence had been appealed from, and had been af¬ 
firmed ; but nothing new or special appeared in the proceed¬ 
ings on the appeal. This case was twice argued at the bar ; 
and after the second argument, the Court desired that it might 
stand over, in order to give time to apply to the defendant 
for his consent; that the above arret and the proves X)crbal 
should be added to the case. To this proposition the de- 
Icndant would not consent. 

Lord Maru^eld^ upon the first argument said : — “ The first 
principles are clear and admitted. All the world are parties 
to a sentence of a Court of Admiralty. Here there is a mo¬ 
nition published at the Exchange; and in other countries, at 
some place of general resort; and any person interested may 
come in and appeal at any time, if there has been no laches. 
If there has, the time of appeal is limited. But the sentence, 
as to that which is within it, is conclusive against all persons, 
unless reversed by the regular Court of Appeal. It cannot be 
controverted collaterally, in a civil suit. Tiie difficulty here 
is, what the ground was, on which the French Admiralty went; 
whether the ground of enemy’s property, or that of the papers 
having been thrown overboard. By the maritime laws of all 
countries, throwing papers overboard is considered as a strong 
presumption of enemy’s property ; and upon that principle the 
arret of 1778 is founded. But in all my experience in 
land^ I have never known a condenmation on that circumstance 
only. It is made use of as a strong ground of suspicion, 
nrref is very rigid. It is difficult to find out what the ground 
of this sentence was. I incline to think the Court went upon 
the ground of cneini/s properfj/^ and considered the w’ant of 
the papers ns a strong presumption of that fiict; but the^^ did 
not examine the captain upon interrogatories, as to tlic con¬ 
tents of the papers; and, upon the whole, cnoiigli docs not 

31 M ‘J appear 
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appear on this obscure sentence, to ascertain precisely on 
what it was founded, and some other method ought to be 
taken to enquire what the ground of it. was. As to whatever 
it meant to decide, we must take it to be conclusive.” 

miles and AshhunU Justices, concurred with His Lordship. 

/ 

Mr. Justice Bhllcr inclined to doubt and said, —‘‘To b« 
sure, the sentence was obscure, but taking it altogether, he 
' did not think there was much difficulty in discovering tlie 
grounds of it. The two circumstances, of the cargo being 
consigned to the enemy, and the falling of the papers into the 
sea, are stated as the grounds of suspicion. The latter circum¬ 
stance, — papers falling into the sea, —could not be a ground 
of condemnation. The other could raise no other suspicioiu 
nor a presumption of any thing else, but the property being 
enemy’s property. It follows therefore, that the condemna¬ 
tion went upon that ground. If it had gone upon a *is:ilful 
thro'ixiing of papers overboards that would have been stated 
substantively as the ground. In the first place, lay the arret 
out of the case; and then wilful throwing papers overboard 
is only presumptive evidence oi’ enemy’s property. Then 
take the arret^ still wilful throwing overboard might have 
been used as evidence of enemy’s property, or it might have 
been u substantive grouiu! under the arret: here it is not 
stated as a substantive groun.d.” 

Lord Mansfields after the second argument, said, — that h 
the pror.es verbal should be agreed to be made part of the 
case, it would clearly explain the ambiguity of the sentence; 
as it set forth the ground for taking the ship to have been the 
arret oi Julij 1778. Without the proces verbal^ he said, the 
sentence was equivocal; it took all in ; and it was difficult to 
siiy what it went on. If the papers produced to the captor 
were fair, the property was neutral. But the proces verbal 
put the ground of the sentence out of ail doubt. 

Mr. Justice Bidleraho declared, that he thought the proces 
verbal must be taken as part of the proceedings, and, as that 
expressly referred to the arrets as the ground of the capture, 
and th: sentence wan^ consistent with it, the sentence mtJst be 

12 taken 
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taken to be founded on the amt. But he adhered to lus 
former opinion, oil the case as stated without the p oces verbaU 
namely, that the interpretation of the sentence, taken by 
itself, must be, tliat the’condemnation went on the ground of 
enemy’s property, and was, therefore, conclusive against tlie 
plaintiff 

The final refusal of the defendant was sigriified by Mr. Lee^ 
who assigned as a reason for it, lliat ihcjrroces verbal was not 
a proceeding in the French Court of Admiralty, but merely an 
account of what passed on the capture, reduced into writing, 
at the time. He also observed, that, in the sentence, all the 
proces verbaly except the concluding part, which refers to the 
arret July 1778, was recited, and this afforded a strong 
argument for inferring, that the Court had purposely omitted 
tljat part of it, to shew that they did not condemn the sliip 
on the ground of the arret. 

Lord Mansfield disapproved much of tlie defendant’s refu¬ 
sal, but he said, he thought the justice of the case might still 
be got at, on the ground of the ambiguity of the sentence, 
w hich did not mention a word about the property being ene^ 
rnfis property s that it was clear the French Admiralty meant 
lo proceed on the ground of throwing the papers overboard: 
and he agreed with the counsel for the plaintiff, that the pro- 
rh verbal ought to be considered as part of the proceedings, 
and Uiat the sentence ought not to have been read withoujj 
it. 


Mr. Justice Bidler thought there was weight in what had 
been observed by Mr, Lee^ on the reason for omitting the 
concluding part of the verbal in the sentence- indeed, 

it was not clear that wliat was now offered to be produced, 
was the same proces verbal which the sentence recites; and if 
it could be supposed that the captain had made another, 
omitting the reference to the airet as the ground of the cap¬ 
ture, that could only be accounted for, by his having found 
that the capture could not be supported on that ground. 

Mr. Justice JVilles thought it most manifest, that the prods 
verbal made at the time of the capture was that on which the 

M M 3 sentence 
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sentence proceeded. The sentence began with mentioning it, 
and recited it exactly, as to date, and every thing else, as far 
as it went. The vioxA purporting did not require a recital of. 
the whole; and it was not necessary for the Admiralty Court 
to set forth the captain’s reasons for detaining the ship. He 
had all along been of opinion, that the sentence was so am¬ 
biguous, that it did not appear that the cause of condem¬ 
nation was thatAhe property was not neutral, and therefore 
had thought evidence necessary to explain it. 

Mr. Justice Ashhurst concurred, as to the ambiguity of the 
sentence, and that it was, therefore, not conclusive; and on 
that ground, Lord Mayn^field^ and Willes and Ashhurst Jus¬ 
tices, declared their opinion that the postea ought to be deli¬ 
vered to the plaintiff’. Lee still urged the danger of opening 
the sentences of foreign courts of Admiralty, which are gene¬ 
rally informal; upon which Lord Man^eld said, all the 
supposed inconvenience would be obviated, if the foreign 
courts would say in their sentences, Condemned as €nemp\s. 
property.^^ 

Baring V. In the case just reported, it is admitted by all the Judges, 
that a sentence of a Court of Admiralty abroad is binding upon 
Pull, loi, all parties, as to what appears upon the face of it. And there- 
v! Christie appear evident, without a possibility of doubt or am- 

5East*sRep. biguity, that the sentence proceeded upon the ground of the 
398. not being neutral, that is conclusive evidence against 

the insured, that he has not complied with his warranty; and 
consequently the underwriter is no longer responsible. This 
was fully settled in the case of Barzillay v. Lewis, 

BarziiUy v. It WHS an action on a policy of insurance on a ship from Li~ 

Lewis B.R. Derpool to Amstef'davi, warranted Dutch property : and it was 
Trm. Term, ^ 11.1.1 

iiGej. III. brought to recover for a total Joss, the ship having been cap¬ 
tured by the French^ and condemned by the Court of Admi¬ 
ralty there. The plaintiff’ (the insured) was nonsuited in this 
action, from an idea, that the decree of the parliament of Paris 
was decisive against him, that he had not complied with his 
warranty. Upon a motion to set aside this nonsuit, the fol¬ 
lowing facts appeared from the report of the Judge who tried 
the cause. The ship in question was originally a French pri¬ 
vateer 
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vateer called UAimahle Agaihie^ which was taken by an Eng-* 
lish privateer, and carried into Livet'pool^ condemned in Eng- 
land^ and she then got the name of The Three Graces, A mer¬ 
chant at Liverpool afterwards bought her for a house at Am¬ 
sterdam^ and a passport was sent for her fi otn thence. She was 
then insured by a Dutch name, and warranted as in the policy; 
slie went to sea, was captured by a /*m/c//^^ship, and ca ried 
into St, MaloeSi where she was released by the Vice Admiralty 
Court as being Dutch, But upon an appeal to the parliament 
of Pdzm, the sentence was reversed, and she was condemned as 
lawful prize, by the name of The Three Graces of Liverpool, 
It appeared in evidence, that tliere were certain French ordi¬ 
nances, which ordain, that where more than one third of the 
crow of a neutral ship are enemies to the King oiFrance, the 
ship shall be confiscated; that no ship shall be considered as 
transferred, till she has been within the port of the purchaser; 
and tliat a passport shall be deemed fraudulent, unless the ship 
has been in the port from whence it has been obtained. The 
slop’s crew in question consisted of sixteen, five of whom were 
French, four were Danes, tw o w'cre Sveedes, one was Dutch, one 
Forluguesc, one Hamburgher, one Norxeegian, aiicl one Irish¬ 
man, Some of the crew' swore, that they were hired by Eng¬ 
lishmen, and that both the ship and the cargo were English, 
They also swore, that w hen the ship which took them came in 
sight, tlic captain sailed back towards tlie EnglisJi coast: but 
one of the crew having inibrmed him, tliat the ship in sight 
carried Fniglish colours, he resumed his course. 

Lord Miuisfidd, — 'rhe sentence of the Court of Appeal in 
France is conclusive. Tlic question is, What that sentence 
means ? Slie is condemned as not being a Dutch ship. The 
w'arranty is, that she is Dutch, which is false. The law of na¬ 
tions is founded on eternal principles of justice; and in every 
war the belligerent powers make particular regulations for 
themselves- But no nation is obliged to be bound by them, 
unless they arc agreeable to the general laws of nations; but all 
third persons and mercantile people are bound to take notice 
of them for their own safety. In this case, the plaintiffs war¬ 
rant this ship to be Dutch ; and they must see that she, is in 
such a state as to be entitled to all privileges of neutral property. 
The insurers took the risk upon this warranty; she was insured 

M JM 4 by 
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by her Dutch name, and the undcx’writers take it for granted 
that she is so: but when tlic matter is sifted in France^ she ap¬ 
pears to have none of the requisites to- shew she was neutral 
property, for she had never been in a Dutch port, and the sea- 
brief or passport was not conformable to the treaty of Utrecht. 
The parlianjent oiParis did not condemn her as the Dutch ship 
of Amsterdam by j/or Dutch name; but as The Three Graces 
ofLiverpooU^ fiideed she had none of the requisites of a Dutch 
ship; and the regulations require that she should have been 
■ into the port of the purchaser, in order to transfer the property; 
the knowledge of all which cireumstancos the insured, by his 
warranty, took upon himself, I am therefore of opiniop, that 
the warranty was false.” 

Mr. Justice JJVlcSy and Mr. Justice Ashhurst concurred. 


Mr. Justice Bidler, — “ The first sentence seems to have 
gone on particular arrets. The second appears to go on the 
ground of property, for the name is changed, and they do not 
go into evidence as to the muster-roll or situation of the crew, 
as to there being more than two-thirds English. The other 
ground is more general, and makes it immaterial whether it 
was on the one ground or the otlicr; for if she were not so 
documented as to have the pioteclion of a neutral ship, the 
warranty has not been complied with.” The rule to set aside 
the nonsuit was accordmgly discharged, (a) 


It has also been determined, that where no special ground 
at all is stated; but the ship is condemned generally ns good 
and lawful pri/c, the Court here must consider it a.s conclu¬ 
sive evidence that the property was not neutral, and will not 
again open the proceedings of the Court abroad in favour of 
the party, who has warranted his property to be neutral. 


Saloucci V. 
Woodmas, 
B. R. Hil. 
24 Geo. 3. 


An action was brought upon a policy of insurance on goods 
*marranted neutral on board the Thetis^ o Ttiscayi ship^ to rreo- 


(<?) In the four first editions a viu priua case of JJe Souza v. Ewer occu¬ 
pied the whole of page 361. l>ut the very learned person who decided that 
cose, having since declared from the Bench, with that candour which 
always T-ttends great talents, that tnat decision could not be supported, 
it is here wholly omitted, See 8 Term R. 444, notc(rt). 


ver 
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ver the amount of the insurance from the underwriters. The 
ship had been taken in the course of her voyage by a Spanish 
vessel, carried into Spain^ and her cargo was there condemned 

as good and lawfid prize'' There was an appeal to a supe¬ 
rior court, which reversed the sentence: but upon a further 
appeal, the latter decision w'as overturned, and the former 
confirmed. At the trial of this cause before Lord Man^eld^ 
His Lordship being of (>pinion that the sentence of the Spanish 
Court of Admiralty was conclusive evidence of the falsehood 
of the plaintiff's warranty, the plaintiff was nonsuited. A 
motion was made, and fully argued, to set aside the nonsuit, 
which was unanimously refused by the whole Court of King's 
Bend). 

Lord Mansfield, — “ The policy here warrants that this 
cargo was neutral property. It appears from the policy itself, 
that the ship was neutral, because it is called a Tuscan ship; 
but the warranty is that the goods are neutral. It must be 
presumed from the condemnation, as no other cause appears, 
that it proceeded on the ground of the property belonging to 
an enemy. In the case of Berfiardi v, Motfeux, the decision 
of the Court turned upon the particular ground of the con¬ 
fiscation appearing on the face of the sentence; and that it did 
not appear to be on the ground of being enemy's property. 
This being so, the Court gave the party an opportunity to 
shew by evidence, that the specific ground was really the 
cause of condemnation. In this case, iit Guildhall, the coun¬ 
sel admitted the general rule; but they said, if a copy of the 
proceedings could be had, a sj)ecial cause would appear. The 
proceedings are now come; and from them it appears, that 
the question turned entirely upon the property of the goods. 
For in the second court, to which they apjiealed from the sen¬ 
tence of the first, the question was, Whether the goods were 
free? the decree was, that they were. But the third court 
overturned the decision of the second. It is sufficient, how¬ 
ever, that no special ground is stated; and therefore the rule 
must be discharged.” 

If a foreign Court of Admiralty condemns a ship (war¬ 
ranted American) as enemy*s property^ for not having on board 
a role d'equipage or list of the crew, which is required by a 

Fi ench 
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French ordinance to be on board the ship, and which the 
Court of Admiralty adjudged to be requisite *mithin the mea7i- 
zng and constrtwtion of the treaty between the two countries of 
France and America^ the Court of King’s Bench held that the 
adjudication in France conclusive against the warranty, that 
she w'as an Americazi ship, though in fact she was so; that point 
being clearly wi^in the jurisdiction of the foreign Court, (a) 

But where there is no xoarranhj of being American^ a sen¬ 
tence adjudging a ship to be good prize, as helo7iging to the 
enemies of the lieimblic^ negatives no fact, which it was incum¬ 
bent on the assured, having made no w^arranty, to establish; 
for the Eziglish courts are only bound by the decretory, or 
concluding part of the sentence, and, w here the adjudication 
is on the ground of enemy’s property, are not bound to ex¬ 
amine the premises that led to the conclusion. If, Indeed, there 
had been a warranty, the adjudicalion that it was enemy’s pro¬ 
perty would have been conclusive against such a warranty. 

Goods were insured on board the Hermony without any ad¬ 
dition of country or place, and not represented to be of any par¬ 
ticular country at the time of subscribing the policy, although 
the broker, when the slip was subscribed, had said, she was an 
American ; it was held that, though she was, in fact, an Amc- 
ricaziy she need not, under these circumstances, be documented 
as such to entitle the assured to recover against the underwri¬ 
ters, for a loss by capture, and subsequent condemnation, for 
want of the documents required by treaty between her own and 
the capturing state; for she was neither insured as AznerienUy 
nor represented to be such at the time when the policy was ef¬ 
fected, though her being so was mentioned when the slip was 
signed, {h) 

{a) Even where there has been no sentence of condemnation, if a ship is 
warranted American^ and sails without such a passport, as is required by 
the treaty between France and America, the warranty is not complied with, 
and the underwriters arc discharged; even though the ship suffers no in¬ 
convenience from the want of it. Such a warranty does not mean merely that 
the ship is American property, but that she is entitled to all the privileges 
of an American flag. 

(A) But this was an assured on goods, who is not liable, on the implied 
warrantv, to see that the ship is properly documented; it is otherwise if the 
owner of ship is insured. 


But 
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But in a subsequent case at Nisi Prius, Lord Elleriborough 
thought that a representation made by the insurance-broker, 
when the names are put on the slip, is binding, unless qualified 
or withdrawn between that time and the time of the execution 
of tlie policy. 

In the cases of Horncyer v. Lushington^ 15 East^ 46. and Os- 
well V. Vigne^ 15 East, 70, it was held, that if a ship be con¬ 
demned for having simulated papers, no leave being given to 
carry them, the underwriter is discharged. But it is otherwise, 
if leave be given, Bell v. Broirifieldy 15 East, 364. These cases 
answer the question of Lord Chief Justice Mamjield^ in Steeh: 

V. Lacy, 3 Taunt, 285, as to the propriety of carrying them. 

If the ground of decision appear to be not on tlie want of 
neutrality, but upon a foreign ordinance, manifestly unjust, 
and contrary to the laws of nations, and the insured has only 
infringed such a partial law; as the condemnation did not pro¬ 
ceed on the point of neutrality, it cannot apply to the war¬ 
ranty, so as to discliargc the insurer. 

In a policy of insurance, the ship xms xmrranted to bePortu- Mayn« v. 
gxiese ; and having been taken in her voyage by a French priva- ^ ''k 
teer, she was carried into The Court of Admiralty aaOto.ui. 

condemned her because she had an Eyiglish supercargo on 
board. It appeared that there was aFre?ich ordinance, prohi¬ 
biting any yJw/c//ship from carrying a supi'rcargo belonging 
to any nation at enmity with the court of Fy'ancr, In an action 
against the underwriter, these facts appeared; upon which a 
verdict was found for the plaintitli subject to the opinion of 
the Court, upon tliis question, Whether the circumstance of 
having an English supercargo was a breach of neutrality; and 
whether such a sentence was conclusive ? 

Lord Mansfield, —“ It is an arbitrary and oppressive regu¬ 
lation, contrary to the law of nations, and there is no proof 
that the plaintiff knew any thing of it. If you were both igno¬ 
rant of it, the underwriter must run all risks; and if the de¬ 
fendant knew of the edict, it was his duty to enquire, if there 
was such a supercargo on board. It must be a fraudulent con¬ 
cealment 
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cealnient to vitiate a policy. But it is remarkable that neither 
party has said any thing of tlie treaties between France and 
Portugal \ neither party seems to know any thing about them, 
and yet the whole case turns upon them.” Judgment for the 
plaintiff, (a) 

The case just reported has undergone a variety of discussion 
in WeUminsterJ^xlU and has lately received most ample confir¬ 
mation in two or three cases, which shall be mentioned in 
their order; and by which the principle seems fully established, 
that if the sentence of the Court of Admiralty has not decided 
the question of property, and has not declared, whether it be 
neutral or not, the insured, who has warranted his property to 
be neutral, shall not be precluded from recovering against the 
luiderwriters, although the foreign Court of Admiralty has 
condemned the property as prize, for having violated some of 
their ordinances. 

The first of these cases was an insurance on goods on board the 
ship Juliana^ “ warranted 2il>ane^' on a voyage from London 
to Tencriffe^ with liberty to touch at Guernsey and Madeira^ 
for account of persons resident at Trneriffe ; and the loss was de¬ 
clared to be by capture. At the trial, a verdict was found forthe 
plaintiff, subject to the opinion of the Court upon a case, which 
stated, that the ship mis a Danish ship, and the. property qj'Da¬ 
nish subjects, and j^revioiis to the voyage insured, had a passport 
signed by the king oiDenmarl', for a voyage from Copenhagen to 
ports in iXieEastlndies. Eggleston, the captain of the ship, sailed 
from Copenhagen on the 2^dJune 17963having on board a cargo 
of tar, pitch, and arrived in the Thames, according to verbal 
orders from his owiiers, 23d July f796. During his stay 
he took on board goods for the owners, besides those in ques¬ 
tion, and having taken out clearances ibr Madeira and Gueivi- 
sey, sailed, arrived at (l;o latter place, and after sailing from 
thence, was captured by a French privateer, and carried into 
Bourdeaux. At the lime of the capture, and during the whole 

{a) So if a ship be restored, but damages and costs denied to the clai¬ 
mants, because they had not fully complied, as to thrir documents, with 
certain Frenclt ordinances, the assured may fecover for the detention not- 
, withstanding. 
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voyage, the Juliana had on board the passpm t and rceey othei' 
document usually carried by Danish ships. She had also a role 
d'eqiiipage^ containing th$ names and places of nativity of the 
officers, but not of the crew, only stating the latter generaHy 
to be sixty men of colour. Captain Eggleston was bom in 
ScotlaJidj of British parents. He was not naturalised in 
Denmark; but on the 6th of October 1794, posterior to the 
war between England and Frarice^ he obtained letters of 
burghcrship in Denmark^ but had no domicile, never having 
resided there. 

Proceedings were instituted at Bourdmux before the Tri¬ 
bunal of Commerce, which condemned the ship and cargo, 
except one bale, belonging to the captain, as prize. From this 
sentence Captain Eggleston appealed to the Civil Tribunal of 
La Girondcj where there was a general sentence of condemna¬ 
tion. These sentences referred to several French ordinances, 
particularly the one alluded to in Mayne v. Walter^ of 1778, by 
which it is declared, that all ships shall be confiscated “where- 
“ ever there shall be found on board a supercargo, merchant, 
“ commissary, or chiej' officer^ being an enemy.” It is not 
necessary to state tliese sentences, because the Court of King’s 
Bench were of opinion, that the effect of those sentences, and 
})articularly of the ultimate sentence now to be mentioned, 
was to condemn, not on the i^round that the property nxas not 
neutral^ but because the circumstance of the captain’s being a 
kSVo/r/n/m?/, was a violation of this ordinance. From the two 
former sentences, the captain appealed to the Supreme Tri¬ 
bunal of Cassation at Varh^ which decreed as follows:— 
“ Having heard the parties, the Tribunal, considering that it 
has been fully proved, by the confession of Captain Egglestorij 
and ascertained by the Judges of La Gironde that the said 
Captain Eggleston was born in Scotlarid, arid an enemy: that 
liis denization in a neutral country was not justified according 
to law; that his quality of enemy sufficed to legitimate the prize $ 
that the I'act of Captain Egglestoii being a Scot and an enemy 
existed independently of the papers on board; that in conse¬ 
quence all remedies of nullity drawn either from the with¬ 
drawing of some of the papers on board, or from the non-appli¬ 
cation of the seal to the bag wherein they were inclosed, 
cannot give any ground to cassation; rejects the request of 

Captain 
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Captain Eg^lesto^i^ and condemns him to the fine of 150 francs.’* 
After this case was twice argued, 

Lord Kaiyon C. J. said—“ This is an action on a policy of 
insurance on goods on board a ship warranted to be a Danish 
ship: a loss having happened, the defendant resists the plain¬ 
tiffs claim, because (lie says) the ship in question was not, what 
she was warranted to be, Danish : and I agree with the de¬ 
fendant, tliat the meaning of the warranty was, not merely 
that the ship was iJawzVi built, but that she ought to be so 
circumstanced, during the voyage, as a Danish ship ought to 
he. This does not appear to me to be a case of difficulty, 
though it is of great importance to the public. This is one 
of the numberless questions that have arisen in consequence oi’ 
the extraordinary sentences of condemnation passed by the 
Courts of Admiralty in France during the war. I do not 
think lliey were characterised too strongly at the bar, when it 
was stated they all proceeded on a system of plunder : but still 
until the legislature interferes on this subject, we sitting in a 
court of law are bound to give credit to the sentences of a 
competent jurisdiction. If therefore in this instance the French 
Courts had condemned this ship on the ground that it *vcas not 
Danish property^ *voc shoidd have been concluded ly that sentence 
in this action^ and must (however reluctantly, it being stated 
as a fact in the beginning of the case, that it was a Danish 
ship,) have given judgment for the defendant. This is proved 
by the different cases cited in the argument, with the decisions 
in which I concur, and it is supported by reason. To a ques¬ 
tion asked in the course of the argument, What arc the rules 
by which Courts of Admiralty profess to proceed ? I answer, 
the law of nations, and such treaties as particular states have 
agreed should be engrafted on that law, It was said, however, 
bv the defendant’s counsel, that an airct has the same force as 
a treaty: but, without stopping to enlarge on the difference 
between them, it is sufficient to say, one is a contract made by 
the contracting parties, and the other is an ex parte ordinance 
made by one nation only, to which no other is a party; and I 
concur with Lord Mansfield in opiniop, that it is not compe¬ 
tent to one nation to add to the law of nations by its own arbi¬ 
trary ordinances, without the concurrence of other nations. 
That ^ the ground, on wliicli this case must be decided. 

Nov/ 
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Now let us see what was the foundation of the condemna¬ 
tion in the Trench courts ? It is stated in one of the sen¬ 
tences, that by their own ordinances all ships are to be con¬ 
fiscated, ‘^whensoever orl board these ships shall be found a 
“ supercargo, merchant, commissary, or chief officer^ being 
“ an enemyP But I say, they had no right in making such an 
ordinance to bind other nations. Then was the ship in question 
eondemned on the ground that she was not Dg/fiish property 
Certainly not. A vast variety of circumstances wholly ir¬ 
relevant, are set forth in the sentences: but it appears, beyond 
all doubt, that the ship was at last condemned on the ground 
that the captain was one of those persons x^hani^ by their own m di^ 
nance only^ they wished to proscribe. This case cannot be distin¬ 
guished from that of Maync v. Walter; though even without 
the authority of that case I should have had no hesitation in 
deciding in favour of the plaintifl*. On the whok^ therefore^ I 
am of opinion^ that though^ if contrary to justice^ the ship had 
been condemned simply becaxise she wa.v not a lyanish ship^ we 
should hax^e been conchided by that sentence, yet as the Courts 
abroad have endeavoui'ed to give other supports to their judgments 
which do not warrant it, and have stated, as the foundation of the 
4 :enteNce of condemnation, one of their own ordinances, which is 
not binding on oUm' nations, this sentence does not prove that the 
ship in question was not a neutral ship; and consequently the 
plaintiff is entitled to recover.” 

Gi 'ose J,—“ This is an action brought on a policy of insu¬ 
rance to recover the amount of a loss stated in the declaration. 
The plaintiff proved his interest, and the loss, and primd facie 
proved that the*ship was Danish. The defence to the action is, 
first, that though it is stated the ship was Danish, she was in 
truth the property of an enemy, and therefore not neutral ; 
and secondly, that she had not documents on board to prove 
that she was lieutral. With regard to the first, it is not only 
not stated as a fact, nor to be collected by inference that she 
was not a neutral ship, but it is expressly stated as a fact in the 
former part of the case, that the ship was a Danish ship and the 
property of Danish subjects. If tins liad been Ibiind as a fact 
on a special verdict, it would have been conclusive, and wc 
could not have inferretl the contrary from the sentence; but 
referring to the sentence, it comes to this, that it tlicrc appears 

lli;U 
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that the ship was a Danish ship, unless the circumstance of the 
captain’s having been born in Scotland is evidence to shew that 
it was not a Danish ship: but I fintl nothing to warrant that 
cither in our own law or in the law of nations. In the case of 
Mayne v, lValtin\ the Court of Admiralty in France condemned 
the ship, because she had an English supercaigo on board, 
which w'as contrary to one of the French ordinances: but this 
Court did not consider, that the circumstance of a neutral ship 
having on board an English supercargo was a breach of 
, neutrality. So here this ship having on board a native ofScoU 
land is no pn'oof that the ship in question was not neutral. As to 
the second question, if the ship had been condemned for not 
having the proper documents on board, we must have decided 
for the defendants. But it appears by the case, that in point 
of fact she had ‘‘ every document usually carried by Danish 

ships.” I admit that if the ship had been condemned gene¬ 
rally as a lawful prize^ our law would have considered that as a 
denial of her neutrality \ or if the ground of the sentence of con¬ 
demnation had. been that the shij} was not neutral^ that also would 
have been conclusive in this action. But by referring to the last 
sentence which I consider as the sentence of dernier res(yi% it 
evidently appears, that she was condemned because the cap- 
uiin was born in Scotland, and an enemy. My opinion then 
on the W'hole is, that as the ground of the sentence of condem¬ 
nation was an in fringement of an ordinance of one state, it does 
not appear by that sentence that the ship was not, what the jury 
^ound her to be, a Danish ship, or that she was condemned for 
having, by an act contrary to the law of nations, forfeited he) 
?icutrality.'* 

Lawrence J.—“ The question is, Whether the sentence has 
negatived the warranty of neutrality? The warranty of neti- 
trality does not induce any necessity to comply with the peculiar 
regulations of the belligerent powers. For if a ship be captured, 
and the question be, whether she be neutral or not, the general 
rule for judging and deciding on that point is the law of 
nations, subject to such alterations and modidcations, as may 
have been introduced by treaties: but where the law of nations 
Ijub not been varied or departed from by mutual agreement, 
that is the general rule for deciding all questions on matter of 
prize. This is clearly laid down in a state paper signed by 

Sir 
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Sir George Lee^ Dr, Paul the King’s Advocate, and Sir D. 

Eyder and Mr. Murray then Attorney and Solicitor General, in 
answe;* to the Prussia?! memorial concerning neutral ships [a). 

When therefore a state in amity with a belligerent power has 
by treaty agreed that the ships of their subjects shall only 
have the character when furnished with certain precise docu¬ 
ments, whoever warrants a ship, as the property of such sub¬ 
ject, should provide himself with those evidences which have 
by the country to which it belongs been agreed to be the ne¬ 
cessary proof of that character. In requiring this, no difficulty 
is imposed, of which the assured is not aware, and which may 
not be in his power to prevent; but to require of him to fur¬ 
nish himself with every document the belligerent powers may 
require, and to insist that the warranty is not complied with, 
unless the shi)) be navigated according to their ordinances and 
regulations, would be to deprive the assured of his indemnity 
for the want of papers, &c., of the necessity of which he may 
fairly be presumed ignorant, and which papers it may not be - 
in his power to procure: for bow can the officers of one country 
be called on to grant that, which the laws ol’their own coun¬ 
try do not require? These French decrees are regulations 
ruade with some view to the laws of France, but are not appli¬ 
cable to the subjects of any other country. In examining the 
cases decided on this point, it will not be found that there is 
any determination of the court to support what has been in¬ 
sisted on by the defendant: but on the contrary it has been 
settled ill many cases, that a condannatlon o?i the particular or- 
dinauces of a belligerent power is no violation of a loarraniy of 
neutrality. In the case of Bernardi v. Motfeuxiha ship Joajuia pr, 
was warniiited neutral; the only doubt was, whether the ship 
were condemned as being the property of JUi enemy, or for 
violating a French arret by throwing papers overboard; for 
the one or the other of those causes she was condemned. Il‘ 
she were condemned for the Inrst, namely, that she Tim not ncii- 
traly the plaintiff clearly coidd not have 7 ^ecovered: nor could 
he have recovered if she were condemned on the other grouiul, 
according to the argument of the defendant in this case: but 
it is clear, that the court did not, in that case, adopt the dc- 

(«) Vide Collectanea Juridica, i vol. 33. and %d Postlethwaite’s Dic¬ 
tionary, 7. article SUffsia, 
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fendant’s argument here, because the plaintiflF did recover m 
that case, it not being certain tliatthe ground of condemnation 
was, that the ship was the property of an enemy. [The learned 
Judge here also commented on the case of Barzillay v. LewiSf 
supra^ 526. and on Salmcci v. Johnson^ post* and Mayne v- 
IValiei'y supra^ 531. and then proceeded.] The argument 
of the defendant here is, tliat the sentence of condemnation 
is conclusive on tlie point that the ship was not navigated ac¬ 
cording to the contract between the parties; the contract be- 
t\^cen the parties is that she xvas a ncHiral ship^ hit the sentence 
has not decided that point; it has only decided that she was not 
navigated according to the ordinances oj Brance^ hut that *mas 
no part q)' the plaintiffs contract* In deciding this case, in 
liivour of the pJaintiffJ we do not take upon ourselves to say 
that the sentence of the French court of admiralty is erroneous: 
all that we determine is, that the French court has not decided 
ihat^ xchich *a:ould be a breach of the xvarranfy of neutrality* 
On the whole I think it clear that tlic ship in question was 
condemned for acting in contravention of French ordinances, 
and that does not falsity the warranty of neutrality.” 

Le Blanc 5 . — “On examining tlic sentences in the difTe- 
rcjit courts of France^ ti-v cannot collect^ that the ship was id- 
timatcly condemned because she was not a Banish ship* As tlie 
grounds of condemnation arc stated in the sentences themsclvosi 
unless we can collect that the ship was condemned, as prize, 
because she was not a Danish ship, those sentences are not con¬ 
clusive on this eptestion between the litigating parties* 'I'he 
question in this case is, Whether or not the ship were Danish f 
in looking through these sentences of condemnation, / do not 
find that she was condemned as not being Danish, or for not 
having those documents, that the law of nations ot' particular 
treaties between the respective countries require to evidence hci' 
to be a Danish or neutral ship* The sentences in France whe¬ 
ther right or wrong, are conclusive on the question of prize; 
and therefore if the question here had been, Wliethcr or not 
the ship had been captured as prize, those sentences would 
have been conclusive. But that is not the question here; the 
only question here being, Whether or not this were a neutral 
ship at the time of the capture? I admit, that in order to 
comply the warranty » f neutrality it was necessary, not 

8 only 
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only that the ship should be a neutral ship,* but also that she 
should be properly documented, and should be navigated in 
such a manner as to be entitled to the benefits of neutral 
ships. But here the ship*was condemned for non-compliance 
with the ordinances of one belligerent power, to which it does 
not appear that Denmark ever consented. Then the question 
is, Whether a sentence, appearing on the face of it to have 
been given on that ground, ought to precludp the plaintiff 
from showing, that in point of fact the ship was a Danhh 
ship ? As it does not appear on the sentence that the ship 
n$2as condemned as not being a Danish ship^ I think it is coin-- 
petentfor the parties to go into the proof oj that fact. Without 
repeating the authorities that have been referred to in support 
of our opinion, I think that tlie conclusion from them all is 
this; the sentence of a foreign court is conclusive on iJiat 
point vohick it prof sscs to decide; if it be a general sentence of 
rxmdannation without assigiiing any reason^ the courts here will 
consider that it proceeded on the grounds of the ship being the 
property of an enemy; but if the sentence itself jyrqfiss to be 
made on particxdar grounds^ and they are set forth in the. 
sentence^ and appear not to warrant the condemnation^ then the 
sentence is not conclusive as to those facts. Therefore as the 
sentences of condemnation in this case profess to be made on 
an ordinance of France^ to which Denmark is no party, they 
do not falsify the warranty of neutrality as between the parties 
to this causc^ though they may justify the cmirts abroad in coil- 
demning the ship as prize. If the question here had been, 
whether or not the ship had been prize; the sentences abroad 
would have been conclusive: but the question here being only, 
whether or nut the ship were neutral; those sentences are 
not conclusive on tliat point. Judgment w'as given for the 
plaintiff. 

I have given the opinion^ of the Icarpcd judges nearly at 
length; because it was a case maturely and fully considered 
by them ; and because the distinctions there taken support the 
former decisions of Lord Mamfidd and the judges, who com¬ 
posed the court in his time; and because the eame dis¬ 
tinctions appear to me to support and maintain all the subse¬ 
quent decisions. 
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Bird V. The next case upon this subject, and which has already been 

8TonnRep mentioned for another point in a former chapter, was an in- 
562. S2Q ^urance on the ship Confederacy^ an American ship^ at and 
from Ca«^ 07 ^ in China to Hamburgh or Copenhagen: and at 
the trial a special verdict was found, the facts of which, as far 
as this point requires the statement of them, were, “ that tlie 
ship Confederacy was an AmericanAm\\i ship, the property of 
American suhj^ts; that the ship sailed from Carlton towards 
Hamburgh with the goods on board in Jcnuiary 1797? having 
on board a passport duly made out and grouted according to 
the form annexed to the treaty of commerce between France 
and Amey'ica^ and during her voyage was captured by a FtcikIi 
ship of war, and carried into TAantz; where proceedings being 
instituted before the tribunal for determining questions of 
prize, the ship and cargo were condemned as prize/^ The 
sentence began with the following considerations : “ Consider- 
ing that although it appears by reading and examining the 
“ documents, and by the declaration of the captain, super- 
cargo, and the greatest part of the crew, that the ship Con- 
federacy has not ceased to he neutral property^ and belonging 
to neutral citizens and subjects of the United States of Ame- 
“ rica ; considering that although by the same documents 
“ and declarations, it is equally evident and proved, that the 
“ goods shipj-icd were laden by neutral citizens for account of 
“ neutral cUixens: considering that, notwithstanding these 
“ favourable presumptions, nothing can exonerate the cap- 
tain and supercargo from liaving regular dispatches, in 
order to prove the neutrality of the ship.” The sentence 
then proceeds to recite certain French ordinances, which de¬ 
clare to be good prize all neutral vessels not having on boanl 
a list of the crew attested by the public officers of the neutral 
places. It then says, considering that so iar from derogating 
“ from the general regulations for all nations in favour of the 
“ Anglo-Americans by the treaty of Febt'uary 1778, it impK- 
“ citly subjects them to it by the 25th and 27th articles, 
“ which oblige them to conlbnn to the model of the pass- 
port annexed to the treaty.” It also states a law of 
the Convention, and another of the Executive Directory of 
the 12th Verdosc^ of the 5th year, wliidi latter recites the 
ordinances of 1744 and 1778, and declares that all American 

* ^ vessels 
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vessels shall in consequence be good prize, wliich shall not 
have on board a list of the crew in due form, such as is 
prescribed by the model annexed to the treaty between 
France and limerica o{ 177*^. The sentence then concludes 
thus: The tribunal, in conformity to the above-mentioned 

laws and regulations, and particularly the decree of the 
Executive Directory of the i2i\i F€?Uose, 5th year, adjudges 
and declares the validity of the prize of the foreign sliip the 
“ Confederacy^ and all the goods and efiects composing the 
“ lading or cargo of the ship, in dffault of the captain and 
supercargo being regular in their list of crew and dispatches'^ 
The special verdict also found that ships belonging to America 
never did at any time prior to the capture in question carry 
with them lists of their crew attested in the manner required 
by the ordinances referred to; and that America has always 
insisted, and still insists, that her ships are not, by treaty or 
otherwise, bound or obliged so to do. 

This special verdict was argued several times upon the 
various points that arose upon it; and the judges afterwards 
delivered their opinions unanimously, as to this point, in fa¬ 
vour of the assured, namely, that the French sentence did not 
decide that the ship was not neutral. 

Lord Kenyon said, — “ After the greatest attention I have 
been able to bestow on the subject, I adhere to the opinion 
that we gave iu the case of Pollard v. Belf and that decision 
is directly in point to the present case/’ His Lordship then 
adverted to particular parts of the sentence, which it is unne¬ 
cessary here to consider: but concluded that it was manifest 
from an attentive consideration of the whole sentence, that 
the single ground, on which it proceeded, was that mentioned 
in the concluding part of the sentence, namely, default of 
the captain and supercargo being regular in their list of cre^^ 
“ and their dispatches," Now that is neither required by the 
law of nations, or by the treaty between France and the 
United States of America^ and it is found by the verdict that 
all the requisites of that treaty were complied with. 

Mr. Justice Grose concurred. 
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Plicc V. 
Bell, iK.ist*s 
Rep. 663. 


Mr. Justice Lowreyice, •— “ The only remaining question iff, 
Whether' or not it avw decided hj the foreign simtewc that the. 
rhip was an American ? It was determined in the case d' 
Pollard V. Bell^ that a sentence of condemnation fur violating 
the ordinances of one nation, not ad()})ted by the treaty be¬ 
tween that nation and the country, of wind; the owner of the 
j)roperty is a subject, will not prevent the assured recovering 
on the policy, on the ground that such sentence negatives the 
warranty of neutrality. But the attempt on the part of the 
defendant here is, not so much to dis|)ntc the authority of 
that case, as its application to the case before us. However, 
I am of opinion, that, on the whole, we nlu^lt consider that 
the foundation of this sentence of’ condemnatior* was the vio¬ 
lation of French ordinances only, and consequently the case 
of Pollard v. Bell is a direct authority for the present.” 

Mr. Justice Be Blanc. — “ It only remains to be considered 
'iihcther or not the warranfp that the ship was an American^ is 
negatived bj/ the sentence of condemnation. \W must look 
to the concluding part of this sentence to see the grounds on 
which the foreign court professed to decide. If that delcrmi- 
iiiition had been foifnded cither on the law of nations, or on the 
treaty subsisting between France and America, we could not 
have enquired whether or not that court had f< rrned a right 
decision. But it we see that that court condemned the ship 
and carifo, neither on the law of nations or on the treaty be- 
tween Afuerica and France, then we are bound to tleclai e, that 
such a sentence is not conclusive on the parties to this action : 
it does not effect the question respecting the warranty of neu- 
iiality. And I think the sentence is founded simply on ah 
infringement of the French ordinances which are particularly 
pointed out in the sentence, and not on any breach of the law of 
nations or of the treaty between France and AmericaP 

Judgment for the plaintiff. 

In a subsequent case upon a special verdict, the insurance 
was on a ship and goods, the ship being in fact an American, 
but not warranted to be so, and the case seems to turn, not 
on the point of enemy’s property, but on tliis, whether the 
bilip was documented us an Americe 7 ship ought to have been 

according 
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according to its own laws and its treaties with other countries. 
She was provided with a passport, such as is constantly used 
by all America7i ships, and all other usual papers, and a new 
muster-roll, made upon oath before the Lord Mayor of Zajti- 
don^ several of liis original crew having died, but all the new 
men being Americans^ and signed and certified by the 
American minister, having left the original tnuster-roll with 
the said minister. The ship sailed from tjondon bound 
for Charlesfoxvnj the voyage insured, and was captured by a 
French privateer and carried into IS Orient, The sentence of 
the first ti'ibunal stated the ijiu^stions of law to be, AViiether 
the new mnster-roll was in the legal form to bU])ply the 
first list? And secondly, Whether the bills of lading and 
other papers touching the cargo prove the neutral property 
of it? It then proceeds with various considerations, of vk.- 
Intod ordinances oijuhj 1778, and a decree of the Executive 
Directory promulgating the ordinances of 1744 and 1778, 
and decrees the ship and cargo to be good prize: althougli 
one of the considerations is to this effect, considering in law 
that the register and sea-letter jn'ove the American propeiiy of 
the shijjy but the log-book proves that the passpoit has served 
for several voyages, contrary to the formal rcgidafions of the 
j\lh article of the ordhiance of July 1778. From this sentence 
the ca])tain appealed; but the superior court declared the 
former sentence valid, adding to the former ordinances a taro 
of the 29th Name last, expressing, “ the state of ships in 
regard to what concerns their neutral or enemy's (juality 
“ shall be determined by the^ir cargo; therefore every vcmd 
met at sea laden entirely or in part with goods the produce 
of England^ shall be declared laxiful prize^ whoever may he 
the oxtmer'^ 'riiis special verdict w^as argued three several 
timdS at the bar, and the Court took time to consklor of their 
opinion, it appearing that the main difficulty of the case 
turned upon the question of an implied warranty, there 
beir)g no express one. 


The Court did not decide that point, for they w^re ulti¬ 
mately of' opinion, as was dcclarctl by Lord Kenyon in pro¬ 
nouncing their unanimous judgment, that supposing an im- 
])lied warranty did exist, the senteyices did not 7 iegative such a 
warrantyy both the sentences appearing manifestly to liave 
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proceeded on tlic ground of a breach of French ordinances, 
which were contrary to tlie treaty between the two countries, 
were not adopted by it, nor is the condemnation expressed by 
the sentence to have been for acting contrary to the treaty. 
Judgment for the plaintifl*. 

Tsi'i’s V. But where the foreign scntoucc professes to proceed on the 
Cnnip. ground of an iitfraction of treaty, such sentence is conclusive 
i:3Stj 99. against the warranty, althoLigh inferences were drawn in such 
sentence from ex 'parie ordinances in aid of their conclusion 
th’at the treaty was broken. 


The judginenis of the Court of King’s Bench, when so de¬ 
liberately considered, as those just recited, seldom require 
illustration or confirmation: yet as a case has lately occurred 
in the Privy Council, iipon an appeal from the court of the 
Bccorder at Madra^y in which tlic case of Pollard v. BtUy 
and the principles there laid down were much debated at the 
bar, and a very learned judgment pronoiinccd by Sir WiHian 
Granty the Master of the Rolls, the Board consisting at that 
time of himseif Sir Scofl Ttric JiiJi/e of the Hiffh 

Court of Admiraltj'}, Sir W'Uiam Wynncy (the Dean of the 
Arches), and Lord Gleyibet ricy it is thought proper to insert 
(hat decision here. It is true the judgment was pronounced 
in favour of the underwriters: but upon juiverting to the 
grounds of' tiie decision it will appear, that their Lordships 
so determined because they were of opinion that the sentence 
of the Court of Admiralty liad expressly decided, that Ih: 
‘property not neuLraly and of course Ijiid negatived the war¬ 
ranty of neutrality: and even if tlieir Lordslitps had erred in 
supposing the Court of Admiralty to have decided that point, 
still their decision would not negative any principle of law, 
as established by former cases. 


cind oflier; 
.ippellant‘ v. 
C Ikksc and 
(others re¬ 
spondents, 
Cockpit, 
July 21. & 
az. i?oi. 


It was an insurance effected at Madras by the appeilarjtfs on 
account of the Swdisk Asiatic Company, on the hhipliesclutiony 
Captain Nealcy and the insurance was declared to bo on goodsy 
as interest may appear, and warranted Bi^edisk property. The 
ship sailed with a valuable cargo, and being obliged to put 
into the Lde of France for refreshment, the ship and cargo were 
there seized aj prize, and ultirnate'y condemned. Tlie tri¬ 
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bunal of commerce in the Isle of Fraiice^ after enumerating 
the various papers and documents found on board, proceeds to 
state, “ That the legal questions fur investigation and decision 
“ arc, first, WJictlier the proceedings in regard to the fact of 
the seizure of the ship were carried on agreeably to the 
terms of the laws relative to pi'oceedings in mutter of prize? 
zd, Whethci' by the papers composing the said proceedings, 
and there producetl by the respective parties,* and also from 
“ the objections and exceptions severally taken, and by the 
terms of the regulations and ordinances made on the subject 
of the navigation of neutral vessels in time of war, the said 
“ shi'p and her cargo must be considered as cnemyh property, and 
‘‘ as such confiscated to the tisc of the republic; or mohether on 
“ the contrary the said ship a'ld her cargo must he considered as^ 
“ Si^^edish property^ and restored to the claimants?''^ The sen¬ 
tence as to the second question proceeds thus: — ‘‘ Considering 
that it appears, as u ell by the confession of the master on his 
examination, as by the declaration of the passengers and others 
of the crew, tluit he is an Englishman by birth. Considering 
that the character of a naturalized S^srede, adopted by him in 
the proceedings cannot be legally entertained; seeing that in¬ 
stead of providing by letters of naturalization from the King of 
Swedenj he only protluces an act of his having taken the oath 
on the 14th July 1795, before the llurgouiastci* of 
which is insnfiicient, by reason tliiit every act of nationality or 
neutralization can only be proved, according to the usage of' the 
European po\i:erSy by an act issued by the prince himself. Con¬ 
sidering tliat, even though this certificate of the oath having 
been taken, shoiiltl be considered as equivalent to letters ot 
naturalization, ^.ranted by the King of Sweden^ it would want 
the condition re({uired by law' for its validity, as it could only 
have been made tw^o years subsequent to the declaration of war 
with England^ and would consequently be directly opposite to 
the words of the 6tli article of the regulation of neutrals iu 
1778, which are as follow : — No regard will any more be 
paid to passports granted by neutral powers or allies, as well 
to owners as masters of slaps, subjects of states in enmity 
“ with His Majesty, if they are not neutralized, or have not 
“ transferred their property to the states of those powers three 
months before the first of Septemba' of the present year.** 
Considering that it also appears, as well by the proceedings, as 
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by the declaration of the crew, and tliat of Mr. Gordon^ that 
the said Gordon is a Scotchman^ consequently an enemy ; that 
he was second captain on board the said ship Resolution; and 
that he certainly exercised the ('unctions thereof from the 
period of his leaving Kurope^ and during the whole of tlie 
voyage; tliat thih first officer was shipped at Guernsey^ with¬ 
out any of'tlie forms prescribed by law being observed, for 
proving the disembarkation of the person mentioned in the 
muKtcr-roli, as likew ise the necessity of repUcing him with an 
ofiiccr of an liostlle power. Consklering that the regulation 
of I 778, decku'ing lawful })rtzc foreign vessels, on board of 
which there sliall ho a su|)ercargo, merchant, clerk, or princi¬ 
pal ollicer o(' an enemy’s coin:iti y, save in those cases as ex¬ 
cepted in tlic loth article, where the papers shall prove by 
documents found on board, that they were under the necessity 
of taking on board chief officers or sailors, at tfie ports they 
put into, to replace those belonging to a neutral country, 
which died in tlie course of tl)e voyage; and the defendants 
do not in any manner pnr.e it, agreeably to the directions 
and rcfndations. Consideriiiiir iluxt the e,i'neraI invoice and hill 
of lading produced hy the captain^ the particular invoice of the 
cargo made hy Kindnsfet/^ JVatts^ and Company, aiul Colt^ Day 
and Company ol’ Madras^ being ^insignedy cannot be received 
by the Court confonnal)ly to the 2d article of the same regu¬ 
lation. Consideiing that the papers produced by Captain 
Nccdcj as '-xell to establish the pi etended character of an Avieri- 
can^ as likewise to prove the existence of the necessity he was 
in to replace, at Gnernseyy the first officer inserted in the 
muster-roll by Mr. Gordon^ arc neither sufficic'ut nor legal; 
mid that even admitting them to be so, tlioy could not be re¬ 
ceived hy tlic Court, hy reason that they were not delivered 
within the time prcscrihe<l by the terms of the i itli article of 
the same regulation. Considering that the cargo shipped by 
Marrop and Stephenson of Tratajiiehary is I'or account of the 
0|ierations of the sliip Resolution^ as appears by accoimt cur¬ 
rent of the said gentlemen, of the 29th March 1797. Con¬ 
sidering finally, that the King’s letters of the 23d oi' May 1780, 
issued hy order of the colonial assembly, and registered in the 
Tribunal, as forming part of the regulation of 1778, has no 
other object than to maintain tlie directions of the regulations, 
and to reemmnend circumspection to captains of armed ships 
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towards neutral vessels. Eveiy thing considered^ tli#* Court 
administering justice, and without paying attention eitlier to 
the points and demands, or to the matters of nullity contended 
for by the defendants in regard to the proceedings taken by 
the justice of peace, declare the seizure of tlie ship licsolution 
to be good and lawful, order the said ship and cargo to be 
condetjined for the use of the republic.*' , 

This case came on to be tried on the plea side of the Re¬ 
corder’s court at Madras and a verdict was given for the 
appellants, subject to tho opinion of the Court upon a case 
reserved upon the single point as to the effect or operation of 
the sentence of the Court of Adiuiraity in the Isle of France^ 
the Recorder (Sir Thomas Strange^ now Chief Justice of the 
Supreme Couit of Judicature lately constituted at Madras) 
being of opinion at the trial, that independently the French 
sentence, the appellants had made out a sufficient case t(> 
entitle them to a verdieL U[)on the arginnent of this case. 
Sir Thomas Siraiige gave judgment for the respondents, 
stating as the ground of his decision, that the Admiralty 
Court had considered the question, whether the property \vas 
enemy’s or neutral, and had condemned it as enemy’s, and 
consequently the warranty was conclusively disproved by that 
sentence. 

From this judgment the present appeal was brought, and 
after elaborate argument at the bar, tlie Lords of the Privy 
Council dismissed the appeal, and their judgment was pro¬ 
nounced by 

The Master of the Rolls. — “ It is necessary to make a 
few observations to sIumv the grounds upon which our opinion 
proceeds, confirming the judgment of the Recorder of the 
court at Madras, 

The opinion, which we have formed as to the effect o( 
the sentence of condemnation, makes it unnecessary for us to 
go into the consideration of all the questions that have been 
raised in the course of the discussion. With regard to one, 
which was stnrtcil towards tlie conclusion of the argument, 
Wliether a sentence of condemnation in an admiralty court 
can ever, in u court of common law, be held to Msifv a 
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vvairanLy in a policy of insurance of one who is no party to it? 
I rliink it is not open to make that question. Till now, no 
objection lui-s been made, on the part of the appellants, to the 
sentence as evidence^ their gravamen was, not that it was re¬ 
ceived for the purpose for which it was offered, but that 
being received, it di<l not shew that the condemnation pro¬ 
ceeded on the ground of enemy’s property : that was the sole 
question agitated in the Court below. Supposing it had been 
open to raise that question, 1 conceive it must here at least 
have boon raised in vain; for sitting here as a court of ap¬ 
peal from a court ol’ municipal law, we must decide ac¬ 
cording to those ruler., wliicii we find established for courts 
of municipal law ; and theretbre wc must decide a (jucstioii 
on a policy of insurance, in the same manner as we iiiul a 
court in IVestminsier-hall would have decided such a question, 
Now it is quite clcai’, that from the time of Lord Hale down 
to the present period, it has been stalled that a sentence of 
condemnation in a court of Admiralty is conciusive. When 
it proceeds on tlic grounds of enemy’s property, it is conclu¬ 
sive that the pro23crty does belong to enemies, not only for 
the immediate purpose ol such a sentence, but it is binding 
on all courts and as against all persons. This has been so 
clearly understood, that it was not even controverted in the 
case of the Dutchess of Kln^stoHy whore the conclusive effect 
of all sorts of evidence was so ably discussed. It was ad¬ 
mitted tliat the sentence ol' a court oi‘ Admiralty, proceeding 
ni n:mj must biml all parties — must bind all the world. 
Now taking a sentence to be conclusive, when it has distinctly 
determined, that the property belonged to enemies, a question 
is jiiiule, Whether this sentence, is to produce this effect? It 
is saiil evej y sentence of condemnation does not produce that 
effect; because by a great many decisions, it has been now 
established, that if it clearly appears, on the face of the sen¬ 
tence, that it was not on the ground of enetny’s property that 
the condemnation proceeded, but that the Court bottomed 
itself on some distinct ground, in that case, the warranty of 
neutrality is not necessarily falsified by such a sentence of 
condemnation; and certainly there are several cases that have 
so decided. I have looked at them all, and not one of them 
will be contradicted by our decision on this case. It is 
genea'ally to be presumed, that i^uch sentences proceed on 
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legitimate grounds; and therefore they are in general con¬ 
clusive proof, with respect to the property; negativing the 
warranty of neutrality, and proving the propriety of the con¬ 
demnation. Hence it follows, that it does not lie on the 
party producing the sentence, to shew' that it has proceeded 
on the ground of enemy’s property; but it is incumbent on 
the other party, who objects to the sentence, to shew that it 
proceeded on some other ground. That Intake to be the 
effect of these decisions; and therefore it is necessary here to 
shew some distinct and collateral ground, on which the sen¬ 
tence has proceeded, leaving the question of property entirely 
undetermined: and accordingly in every one of the cases, in 
which the effect contended for by the underwriters has been 
denied to a sentence of condemnation, tiie court of common 
law has thought itself warranted in coming to this conclusion, 
that the sentence itself shews that the question of property 
was not, and was not professed to be, decided by the Court 
of Admiralty. What is the case here ? The Court expressly 
tells us, w'hat the questions were which they had to decide — 
One question was, “ Whether the proceedings w’ere regular ? 
“ The other question was, Whether by the papers composing 
the said proceedings, and there produced by the respec- 
tive parties, and also from the objections and exceptions 
severally taken, and by the terms of tlie regulations and 
“ ordinances, made on the subject of the navigation of neutral 
vessels in time of war, t/ie said ship and cargo nuist he con- 
sidered as eneinifs property^ and as such confiscated to the 
“ use of the republic ? Or whether, on the contrary, ihe said 
ship and her cargo he considered as S'wedish propertp^ 
‘‘ and restored to the dtj'endanis V* 

Whether it was to be confiscated, according to tliat state- 
ffient, depended, as they say, on the question, Whether it was 
the property of enemies or of neutrals ? If it was property 
of enemies, then it was to be confiscated, but if the property 
<jf !ieutrals, it was to be restored to the defendants. Then 
we find them determine, that it is to be confiscated for the 
benefit of the republic. Now we must strain very hard to make 
them contradict themselves in pronouncing the sentence of 
condemnation, if we say that they did not mean to determine 
any thing with respect to the properly, when, at the same 
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moment, they said, the sentence depended entirely on the question 
of property* It is said, it appears from one of the reasons 
of their tlccision, that they must have proceeded on the 
j^Tound of their own ordinance, particularly on the ordinance 
of 1778, which declares, that the circumstance of having 
a supercargo or cliicf officer on board belonging to an 
enemy will be a sufficient ground of condemnation.” Now, 
supposing for a moment, it w\as chiefly, for certainly it was 
not solely, throftgh that medium, that they arrived at the con¬ 
clusion that it was enemy's property, would that have been 
sufficient to authorise us to treat the sentence as inconclusive? 


“ Supposing tlicy had stated the facts of the case, without 
any rclcrezicc to the ordinance, could any man say that these 
hicts were so irrelevant to tiie conclusions they have drawn of 
enemy's projiei ty, a court of common Jaw would have 
ihouglit itself at liberty to go into the question and see 
whclhcr the vo)iclusion xv^as Xi-arrauted or not ^ The Court of 
King's Bench has always disclaimed such a jurisdiction, 
'rijen (Iocs it vitiate the sentence, that a court of competent 
juri^dlcti(>ll has said there is an ordinance, which warrants 
and supports sucJi a sentence ? These ordinances have been 
misunderstood; sometimes by the courts of Admiralty them¬ 
selves in France^ and even (sometimes) by the courts in this 
country. The courts of Admiralty in France^ have some¬ 
times considered these ordinances as making the law, and as 
binding on neutrals, and therefore have sometimes declared 
in the same breath that the property was neutral, and yet that 
it was liable to condemnation. Whereas all that was meant 
by those ordinances, was to lay down rules ol decision con¬ 
formable to what the lawyers and statesmen of the country 
understood to be the just principles of maritime law. When 
Lcxcis the 14th published the famous ordinance of 1681, 
nobody thought that he was undertaking to legislate for 
FAiropcj merely because he collected together, and reduced 
into the shape of an ordinance, the principles of the marine 
law' as then understood and received in France. 1 say, as 
understood in France^ for although the law ef nations ought 
to be the same in every country, yet as the tribunals which 
administer that law are wholly independent of each other, it 
is impossible that some differences shall not take place in the 
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manner ol‘ interpreting and administering it iii the different 
countries wliich acknowledge its autliority. -Wlihtever may 
have been since attempted, it was not, at the period now 
referred to, Supposed that one state could make or alter the 
law of nations: but it w'as judged convenient to declare cer¬ 
tain principles of decision, partly for the purpose of giving an 
uniform rule to their own courts, and partly for tlie purpose 
of apprizing neutrals wluit that rule was. And it was truly 
observed at the bar in the course of the argument, that it has 
been niatler of complaint against us, (how' justly is another 
consideration,) that w'e have no sucli code, by whicli neutrals 
may learn liow^ they may protect lliemsclves against capture 
and condemnation. Now this court in this case seems to me 
to have well and properly understood the eJfect of their own 
ordinances. TZ/e/y /lavt' not taken them as posithr lo'^ds binding 
on neutrals^ hut iha/ rifer to them as establishing legilimate 
presumptionSj, f)V 7 n ^dhith theif arc Kvarranted to draxi) the coji^ 
elusion^ that is 7 iceessarij for them to arrwc ai^ before they are 
entitled to pronounce a sentence (f condemnation. 

Supposing they had only stated the facts, as they are 
now before us, are llicy to be considered as so irrelevant, that 
a court of common law would say, “ This sentence is repug- 
nant to justice, and is unwarranted on the ground on which 
‘‘ it has proceeded ?” [The Master of the Rolls here enume¬ 
rated the lacts aj^pcai’ing on the French sentence, supposing 
them to liave occurred in a British c(.)urt of Admiralty, aiul 
then proceeded,] Supposing all these circumstances to be 
brought boibre a court of Admiralty iu this country, I think 
it would be questionable, wlietlier they wouUl liav(^ permitteil 
further proeff: I appi’ohond the })ro2^erty would hardly have 
escajxxl coudenination in tlic lirst instance. What is the re¬ 
sult of all the cases that have bex.ni determined? From them vide his 
all, Mr. Justice collects this jirincijile, namely, Mr// a 

sentence of a cow l of Admiralti/ is conclusive ns to all it pro- Bell. 
fesses to decide. Now is it possible to say, that this Court did 
not jirofess to decide, whether this was or was not enemy's 
property ? It was the only question they did jirofess to decide, 
for there is no other question staled by them upon. which 
their dcci:>ion could proceed, except that of, Whether the pro- 
party belonged to enemies or ncufrah? And therefore w'c do 
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wot only not contradict any case, that has been decided, by 
affirming the judgment of the Court below; but we are bound 
so to do, by all the principles of these cases : and wc should 
contradict them if we did not affirm the sentence of the Court 
of Madras** 

Lord Glenbervie. — “I only wish to make one observation 
on the case of PoUardx. BclL It seems quite otherwise as to 
the fact in that case, from this which has been su ably stated 
here; and I entirely concur in opinion, as it has been now 
delivered. In the case of Pollard v. Bell^ die French court did 
not profess to go on the ground of enemy*s property. Here ticy 
do profess to go on the ground of enemy*spropt riy. Whether 
they ought or ought not to have come to iliis conchasion is 
another question, but it is clear that in PoUuidw Brlf that 
particular court did not do so : it did not decide 011 the ground 
of enemy's property or not; but they declare merely, that the 
ship is confiscated because she had a belligerent cajitain or su- 
j)ercargo on board. Now that being tlie caije, and tlic sen¬ 
tence not having so professed to proceed, the very first fact 
that was stated in that case was, tJiat the ship xvas neutral 
propail/. The warranty was on the ship, though the insurance 
was on the goods on board; that being so, it appears that that 
case is not at all on the facts of it resembling tliis,” 

Sir JVilUam Scott. — Froni tlie case of Pollard v. Bell^ it 
appears clearly, that the French court of Admiralty had been 
guilty of great inattention in their own edicts ; but by this in¬ 
accuracy they brought the facts out disthictly to the view of an 
English court of common law, and thereby enabled them to 
give the decision they had given." Judgment affirmed. 

In a still more recent case, one of the points was, ns to the 
conclusiveness of an Admiralty sentence. Mr. JusUcc Laxsj- 
rence and Mr. Justice Ee Blanc said, that, after the repeated 
determinations on the subject, they could not allow the question 
to be again argued, unless the matter could be carried by ap¬ 
peal to the House of Lords, which, in the present case, it 
could not be, from the shape in which that cause stood before 
the court. 
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But the point was at that veiy time depending in the House Lothian & 
of Lords, upon an appeal from Scoilandy and u{)ou the second H enderson 
hearing of which, all the Judges were summoned. I was one another, 
of the counsel, and, by the express order of Their Lordships, in ipul. 499. 
order to set this point at rest for ever, wo were desired to argue 
at the bar the question of the admissibility in evidence of a sen¬ 
tence of a foreign Court of Admiralty, in an action upon a 
policy of insurance, in order to falsity a warraiJty of nctUrality, 

And after mature deliberation, although there'was some ditfev- 
ence of opinion about some special circuinsiances, all the Jiuiges 
were unanimous in declaring, that after the coiitiniied practice 
which had taken place from the earliest jiei'iot!, in which, in 
actions on policies of insurance, question^ liad arisen on war¬ 
ranties, to admit vStich sentences as evidence, not only as con¬ 
clusive in rctfiy but also as conclusive of the sever tl matters 
they purpose to decide directly, it was too late to examine the 
practice of admitting them to the extent- to which r’ncy had 
been received, supposing that practice might have at first ap¬ 
peared to have been doubtful, u[)(>n the argument, that, on 
the authority of* those decisions, men had l()r a hmg se¬ 

ries of year.s, and entered into contracts of assurance in this 
country, witli a perfect knowledge of sinJi decisions, and in 
expectation of tlie questions arising out of such contracts, to 
which such decisions are applicable, being ruled by them. 

And as tf) tiie ’supposed uncertainty that Iiad prevailed in our 
Courts upon the construction of foreign senfences, Lord 
Alvanleijy Chief Justice of the C\>urt of Cuininon Pleas, said 
the doctrine laid down in Kindo’shy v. (supra) appeared 

».o him best calculated to do awav that luicerluinlv. 


Lord Ellenboroii}j^hy Chief Justice of the Kings Bench, who 
was necessarily absent at Guildhall when the Mouse of Lords 
decided the cause of Lothian v. llrndcrsoff^ init whose concur¬ 
rence in the judgment tlu.'n pronomici'd was declared by Lord 
Eldon (Lord Chancellor), had soon after an opportunity of 
<leclaring from the Bench of his own Court what lie conceived 
to be the eflect of that decision. In delivering the Judginont 
of the Court in Bolton v. Gladiifoin\ Mis Lordship said, Since 
the judgment of the llouse of Lords in Lothian v. Header^ 
“ so 7 iy it may now be assumed as the settled doctrine of a 
Court of English law, that all sentences of foreign Court. 
\oi. II. 00 ' 
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“ of cojupctent jurisdiction to decide questions of prize, are 
to be received here as conclusive evidence in actions upon 
policies of assurance, upon every subject immediately and 
properly within the jurisdiction of such foreign Courts, and 
“ upon which they have professed to decide judicially.” 


But they must decide upon the point distinctly, in order to 
affect a warranty or representation in a policy of insurance. 
T.'hat they meant to decide the point is not to be collected by 
inference or argument, but by specific affirmation. Lord 
o 1 ^ s t 'EU^'iiborougli so declared on the trial of an action on a policy of 

tmgi ait. insurance on the ship Juno, represented as an American, at and 

from London to Africa^ during her stay and trade there, and 
N. i\ Cas. from thence to her port or ports of discharge in the West-In^ 
dies. 


The ship was captured by a Trench privateer, carried into 
Martinique^ and there condemned in theVice-Admiralty Court. 
To falsify the representation of neutrality, the defendant now 
gave in evidence the septence of condemnation. This stated, 
that it resulted evidently from the papers on board; that the 
“ expedition of the said ship Jimo^ her cargo, and the opera- 
tions of her captain on the coast of Africa^ were for account 
of the brothers Geddes, merchants of London, vAio had^ to 
masque the English property of this outfit borrowed the 
American fag and passport of the said ship Juno, and taJeen 
for their agent and partner in this expedition Captain Fischer, 
furnished with a certificate of a citizen of the United States" 
The sentence alierwards went on to declare as good and valid 
\n\zQ the slave ship Jiaw^ and to confiscate the said ship and 
her cargo to tlie profit of the captors, without stating any spe¬ 
cific grounds for the condemnation. 

Lord TAlenborough, We shew a sufficient respect for 
French scntt Jices, if wc attacli o edit in our Courts to what tliet 
distinctly say. It is often painful to go this length, consider¬ 
ing the piratical way in which they proceed. But this sentence 
<loc‘s not say that the ship was not American ; and it is not 
to be considered as evidence of what it does not specifically 
affirm. I dare say such sentences will be positive enough in 
futuic, since those who frame them arc disposed to consider 
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every thing as good prize against all mankind. When they 
do speak out, I will give them the same effect here which they 
receive in other places. But there is no proof in the present 
case that the property was not American^ although such an in¬ 
ference miglit be drawn from certain indirect statements in the 
sentence now presented to us.” Verdict for the plaintiff. 

In the ensuing term a motion was made for,a new trial: and Micb.T. 
it was contended by the counsel for the defendant, that it neces- 
sarily resulted from the terms of the sentence of the French Ad¬ 
miralty Court, that the ship and her cargo were ryot Amt'^ 
ricany although this was not positively averred in any part of 
it; and that, according to the principle of former decisions, 
the sentence of a foreign Court of competent jurisdiction must 
be taken as conclusive evidence of the facts upon which it evi ¬ 
dently proceeds. 

Lord ElletiborougJi. I must look at the adjudicative part 
of the sentence ; and tlierc I find nothing distinctly stated as 
to the ship or her cargo not being Amer ican, Is there any case 
in which it has been held that Judges must fish for a meaning, 
when a sentence of this kind is produced to them. Here tlio 
foreign Court seems i.ot to have any settled opinion upon the 
subject, and not to have known or cared on what grounds it 
proceeded to a condemnation. It is by an overstrained co¬ 
mity that these sentences are received as conclusive evidence of 
the facts which they positively aver, and upon which they sjie- 
cifically profess to be founded. 

The other Judges were of the same opinion, ami the rule was 
refused. 

The general result of all these cases seems to be this, that 
where a man has warranted, by his contract of insurance, that 
his property is neutral, and the belligerent country condemns 
that very property as belonging to an enemy, however absurd 
that decision may be, this is conclusive evidence that the war¬ 
ranty contained in the contract is false : but if the belligerent 
country condemn as prize, not adverting to the question of neu¬ 
trality at all, but stating the ground to be a violation of some 
rule, which they have adopted for theU* own government in the 

o o 2 decision 
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decision of questions of prize, it may or may not be a just 
ground of condemnation as between the belligerent and the 
neutral, but it cannot at all operate to prove the truth or false¬ 
hood of a fact, asserted in a contract of insurance, and which 
may be perfectly true, quite consistently with the justice of 
their decision. The following case proceeds entirely on this 
principle; for tlie French sentence does not once mention the 
question of neutrality. 

In an action on a policy of insurance on the captain’s goods 
and private adventure, warranted American property, on board 
the ship Friendsi at and from London to Virginia, a sentence 
of a French Court of Admiralty was produced, which was to 
the following effects Forasmuch as the true destination of 
the :ihip was for the Englhh islands, having been hired and 
loaded at London^ and that there has been found on board 
“ her 8o barrels of gunpowder ; the Court declares the said 
brig Friends^ together with her cargo, a good j^rize*' 

The Court of King’s Bench held that this sentence was not 
conclusive against the warranty of neutrality, the facts of the 
case and tlie reasons expressly given, leading to a contrary 
conclusion. If thtf sentence, indeed, had condemned the 
goods, because they were the property of an enemy, tliat judg¬ 
ment w'ould have been conclusive, but tlicy have given other 
reasons for their sentence. 


Calvert V. 
Uovill, 

7 Term 
Rcj). 523. 


The following case upon the forfeiture of neutrality has been 
asto one of the inain points of it, namely the right of nations 
at war, to search neutral ships, overturned by a decision of the 
High Court of Admiralty, and also by one in the Court of 
King’s Bench, 


Salojcci V. 
Joljniofi, 
B. R. Hil, 
2i Gey. 3. 


It was an action brought upon a policy of insurance on the 
ship Thetis^ a Tuscan sliip, "jcarranted. naitraL At the trial a 
verdict was found for the plaintiffs, subject to the opinion of 
the Court, upon a case stating, That the plaintifls were Tiis^ 
can subjects resident at Leghorn^ and tlic sole owners of the 
ship in question : that the ship, having neutral goods on board 
consigned to London^ was captured oflF the coast of Barbarij by 
a Spa 7 mh vessel. That she was errried into Spain^ and there 

condeinnccl 
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condemned as prize; which sentence upon appeal4 g a su¬ 
perior Court, was reversed : but upoi» further appeal, the last 
sentence was reversed, and the first confirmed. 'Fhat. the 
grounds of condemnation were two; ist, That the ship Thetis 
refused to be searched, and resisted with force, having fired at 
the ship o(\\\e Spaniard, and continued firing, alter ilie Spanish 
colours were hoisted: zd. That the Thetis had no charter- 
party on board. The captain answers these two grounds thus ; 
1st, That he resisted and fired, the Spaniard Jnsving hailed him 
under false colours; 2d, I’hat he had taken the goods on 
board by the piece, and that she was a general ship ; in which 
case a manifesto was sufficient, without a charter-party. The 
sentence of the last Court admits the ship to be neutral; for it 
states it to be “ the ship Thetis, a 'Tuscan ship, but con¬ 
demns her as good and lawful prize. 

Lord Mansjield was absent at the argument of jjiis case. 

Mr. Justice WiUes, — ‘‘ This is clearly a neutral ship. Some¬ 
thing was said in argument about barratry; but I do not think 
the act of liie captain in this case amounts to that offence. 
The second ground of coiuleiinnition is given up by the coun¬ 
sel; and the remaining questitm is, vvht thcr the captain has 
been guilty of such a broach of iieuirali:y, as sho»:ld affect the 
owners. If a ship be neutral, and she be stopped, those who 
stop her must pay for the detenli<jn. Hut it is vuid she must 
stop to be searched. I find no authoi nj for Mich a position- 
i 3 esidcs, the circumstances arc very suspicious, Tlie captain 
seems to have acted properly. ■Stop[>age is alwa\s at the peril 
of the captors."' 


Mr. Justice Ashhurst .—1 take the prineifiie laiti down at 
file bar to be true, that a ship warraiiied nniital must conduct 

herself so as not to forfiat her luaitraliiv. Ihii tin* liict>of’this 

« 

case do not admit of th(.‘aj>))lication. I do not loul iliat a 
neutral ship must submit It) bo seaielied. It iMihei' an act 
of superior ft)rce, always resisit d v\hen \ i'^ al)ie; and 

the riuht falls witiuii this posiiion, that the seaielua- d(.)i‘s it at 
his })oriL If he lind any thing contrabaiul, or the pi. pci ly of 
an enemy, he is juslilietl; if not, he pays costs. ih .t‘any 
thing to justify tJie search in this case? Certainly not, for the 
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cargo \v\7s neutral. As to the next question, her not having a 
charter-party, this clearly is not required by the law of nations; 
anti it appears from the case that she was a general ship, and 
although it may be contrary to a ^particular ordinance of Spain 
to sail without a charter-jiarty, other nations arc not bound to 
take notice of such ordinance, unless in virtue of some treaty 
t-ubsisting between two states, by which they submit to be 
hound by such ordinance. That is not the case here, and 
therefore it falls within one of the perils insured against.” 

' Mr. Justice Bidler, —“ It is not necessary to give an opi¬ 
nion as to barratry; but I take it to mean a wilful act of the 
captain to the injury of the owners. This would hav(^ been 
I»arratiy, if it had been an act, which forfeits the neutrality. 
I do not agree that the property must continue neutral during 
tlie whole voyage. If it be neutral at the time of sailing, it is 
sufficient; a^d if a war break out next day, the underwriter is 
liable. The answer given to the claim of searc h is conclusive, 
that the party does it at his peril; just like the case of Custom- 
liouso officerr. The practice of the Admiralty confirius it; 
for they give costs in cases of improper detention: which they 
would not do, if jiciitrai s.hips were, at all events, liable to be 
stop]:)ed. Detention by particular ordinances, which do notforin 
a part of the lav/ ol* nations, is a risk within the policy. At 
iirst I compared tiiis case in my own mind to that of an illegal 
voyage; but they arc no way similar; for a ship is only bound 
to take notice of llic laws of the country she sails from, and of 
that to wliich she sails; but not the particular ordinances of 
other powers.” Judgment was accordingly given for the 
plaintiff. 

Tills case, thus decided, came under the consideration of 
the Court of King's Bench in the year 1799. It was an action 
on a policy on goods in the ship Dispatch^ warranted Danish 
ship and property. The loss was alleged to be by capture. A 
.sentence of a Britirh Court of Admiralty was produced, 
stating, that the said neutral ship Dispatch^ with the cargo, 
being Danish proj)orty, had been under the authority of the 
law of nations and of war, and agreeably to existing treaties, 
stopped and detained by thccommandcr of one of His Majesty’s 
sliips, and by him sent towards t!.e port of Mole S» Nicholas^ 
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for the purpose of being legally examined^ under the command 
of Barretff a midshipman, and two seamen; and that on the 
near approach to the port, the master, supercargo, and crew 
of the said ship, had, in direct •violation and breach of their 
neutrality as Danish subjects^ and contrary to the laia of natio 7 is 
ajid the faith of treaties^ forcibly rescued and taken and kept 
possession thereof till again captured by a French privateer, 
and she was again captured by oncof His Majesty’s sliips; and 
the said neutral ship and cargo were therefore adjudged good 
prize. 


The Court was of opinion, that the sentence of the Court 
of Admiralty was conclusive that this vessel had so conducted 
herself as to forfeit her neutrality; by acting in violation of 
that neutrality, and contrary to the law of nations and faith of 
treaties. That as to the question concerning the right of 
searching neutrals, it was said by the Court, that before the 
late armed neutrality it was considered in this country, and so 
decided in many cases, that the rigjit of searching neutrals was 
part of the law of nations: and that such right was supposed 
to be founded on reason. Judgment was given for the de¬ 
fendant. 


The Court, however, in tlie above case, said, they did not 
)ncan to overturn the case oiSaloucci v. xJohnson^ for in that case 
the Court of Admiralty had not adjudged, as in thepresent case, 
that the ship had I'orfeited her neutrality. But the general 
point there mentioned that a neutral shi[) need not submit to. 
he searched, cannot be supported; for it is laid down in Vattcly Vattel, 
that this right clearly exists, without which the commerce of j 
contraband goods could not be prevented. 


Besides which, in a late case in the Court of Admiralty, 
Sir William Scott thus states the law: “ That the riglit of 
visiting and searching merchant ships upon the high seas, 
whatever be the ships, whatever be the cargoes, wiiatever be 
the destinations, is an incontestible right of the lawfully com¬ 
missioned evuizers of a belligerent nation; because till they 
are vkited and searched, it docs not appear what t^e ships, or 
the cargoes, or the destinations are; and it is for the purpose 
of ascertaining those points, that the necessity of this right of 
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visitation and search exists. Tin's right is so clear in principle 
that no man can deny it, who admits the legality of maritime 
capmre; hecanse ifyou are not at liberty to ascertain^by suf- 
iicient einpiiry whether there is property that can legally be 
captured, it is impossible lo capture. Even those who contend 
for the inadmissible rule, lhatj'rev ships make free goods^ must 
admit the exercise oi‘ this right at least for the purpose of 
ascevtainiiig whtftlier the slu})s arc I’rec ships or not. The 
right is equally clear in practice, for practice is uniform and 
universal upon tlie subject. 'Fhe many European treaties 
%vluch refer to this right, rel’er to it as pre-existing, and merely 
regulate the exercise of it. All writers iij)on the law of na¬ 
tions unaiiimously acknowledge it, without the exception even 
of Mu hner fiimseltj the great champion of neutral ju’iviloges. 
In sh u*t, no man in the least degree conversant in subjects of 
tliis kind, has c'\er, that I know of, breathed a doubt upon it 
The right nniNt u!M|iiestionably be exercised with as little of 
personal harhimess and of vexation in the mode as possible; 
but si)(u*u it as nmch as you can, it is still a right offbree, 
though of lawhil ibree, something in the nature of civil pro¬ 
cess, wijcre l()rc(‘ is employed, but a Jawi'ul force, 
cannot laiifufhj he }ry.!sfr(i," In anotlier place, this very learned 
])erson athK, "I’ln* penalty for the violent contravention of 
this riglil is the confiscation of the property so withheld from 
visitation and s(*arcli.” [a) 


I'hese are the cases which have been decided, relative to the 
judgments of tbreigu courts being conclusive, and the effects 
which tiiev have upon tlu' contract of insuiance : and from all 
of them it sliouhl stem, that this general doctrine maybe col¬ 
lected: 'lluiL wliercM'r tlu' grouiui of the ^enteiico is manifest, 
and it appears to have proceeded expressly upon the point in 
issue between ihepaities: or wlicreverthe sentence is general, 
and no speriui ground is stated, there it shall be conclusive 
and binding, and tin* courts here will not take upon them¬ 
selves, in a collateral way, to review the proceedings of a 

(a) I am sorry that I cannot transcribe more of this judgment, so fraught 
with learning, and -o clorjuent in its composition : but it is the less to be 
lamented, af Dr. RoSiuson has gratified the public by puhiishing it entire, 
as pronounced, in a pamphlet intituled A Report of the Judgment, ^fjre.on the 
Swedish Convoy. 

forum. 
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forum, having competent jurisdiction of the subject-matter. 
But if the sentence be so ambiguous and doubtful, that it is 
difficult to say on what ground the decision turned; there evi¬ 
dence will be allowed in order to explain. And if the sentence 
upon the face of it be founded upon partial ordinances alone, 
the insured shall not be deprived of his indemhity; because, 
to use the words of Mr. Justice any detention, by par¬ 

ticular ordinances or decrees, which contravefn*, or do not 
form a part of the law of nations, is a risk within a policy of 
insurance. 

If an insured declare upon a total loss by capture, and after 
proving a capture shew tliata re-capture took fjlac<*, upon which 
proceetlings were liad in the Adniiruity, tlic Court of Comnioii 
Pleas held h.e cannot recover even tlie amount ol the salva^a*. 

O ' 

proceedings, and sale from the insurers, without proving the 
proceedings in the Admiralty under the seal of that Court, if 
the insurer chuscs to indst upon it. 


Thcllusior 
V. SheddoK. 

New Rep. 
22^. and 
see Srat. 
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CHAPTER XIX. 

OJ Hctiirn of Premium. 

• «' 

TT AVING in several chapters spoken fully of the various 
cases, in which policies of insurance arc either absolutely 
void,, or are rendered of no effect by the failure of the insured 
in the performance of some of those conditions, which he had 
taken upon himself: the next object of our inquiry will be, in 
what cases, and under what circumstances, there shall be a re¬ 
turn of premium. 

In all countries, in which insurances have been known, it has 
been a custom, coeval with the contract itself, that where pro¬ 
perty has been insured to a larger amount than the real value, 
the insurer shall return the overplus premium; or if it happen 
tliat goods are itisurcd to come in certain ships from abroad, 
but arc not in fact shipped, the premium shall be returned. If 
the ship be arrived before the policy is made, and the under¬ 
writer is acquainted with the arrival, but the insured is not, it 
should seem ihe latter will be entitled to have his premium re¬ 
stored, on the ground of fraud. But if both parties be ignorant 
of the arrival, and the policy b(? (as it usually is) lost or not losf^ I 
1 l)ink in that case the underwriter should retain; because under 
-uch a policy, if the ship had been lost, at the time of subscrib¬ 
ing, he would have been liable to pay the amount of his sub¬ 
scription. The parties themselves frequently insert clauses ia 
the policy, stating, that upon the happening of a certain event, 
there shall be a return of premium, (a) These clauses have a 
binding operation upon the parlies; and the construction of 
them is a matter for the Court, and not for the Jury, to deter¬ 
mine.— In short, if the ship, or property insured, was never 
broufrht within the terms of the written contract, so that the 
insurer never has run any risk, the premium must be returned* 

(a) And where the assured claims and receives the return premium due 
lipon the arriv-al of the vessel, and the oolicy is adjusted upon that footing, 
he canno., without express previous notice and stipulation, resort again to 
the underwriter In any contingency of the adventure. 

The 
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The principle upon wliicli the whole of this doctrine depends, 
Is simple and plain, admitting of no doubt or ambiguity* The 
risk or peril is the consideration for which the premium is to 
be paid : if the risk be not run, the consideration for the pre¬ 
mium fails; and equity Implies a condition, that the insurer 
shall not receive the price of running a risk, if, in fact, he runs 
none. It is just like the contract of bargain and sale; for if 
the thing sold be not delivered, the party who agreed to buy, is 
not liable to pay. ( a) Thus to whatever cause it be owing, that 
the risk is not run, as the money was put into the liands of the 
insurer, merely for the risk of indemnifying tlie insured, the 
purpose having failed, he cannot have a right to retain the sum 
so deposited for a special cause. 

Accordingly in an action oi'imlebitatus assumj}sit brought by 
the plaintiff for 5/. received by the defendant to the plaintiff ’s 
use, where the general issue was pleaded; it appeared in evi¬ 
dence, that one Barkdalr had made a policy of insurance upon 
account for 5/. premium in the plaintiff’s name, and that he 
Iiad paid tlie said premium to the defendant, and that Bark- 
dale had no goods then on board, and so the policy was void. 
To this action two objections were taken : ist, That it should 
have been brought in Barkd(dc% name, which was over-ruled, 
idly, That this ought to have been a special action on thecus- 
;oin of merch.ants. Lord Chief Justice Holt cited a case of 
tuopey deposited upon a wager concerning a race, that the 
party winning might bring an action oi indebitatus, assumpsit^ 
for money received to his use ; for now by the subsequent mat¬ 
ter it is become as sucli. And as to the case in question, the 
money is not only to be retiii'ned by the custom, but the po¬ 
licy is made originally void, tlie party, for whose use it was 
made, having no goods on board; so that by this discovery 

(fl) Thus if the assured hecotiic nil alien enemy before the poHey was 
subscribed, but tlie agent liere not knowing it, the |)oIiey is void ; but the 
agent, in wlioin there was no iVaud nor illogalit}', shall recover the premium. 
Otherwise if the policy had been made hcforc hostilities, and consetjuently 
the risk Iiad attached. So if a iicorce lias been obtained with intent to lega¬ 
lize a voyage commenced, but failed in that, being only a pro.spective licence ; 
though a loss cannot be recovered under these circumstances, still, as the 
parties made the insurance, hona /«/>, contemplating a licence, the premium 
may bcrceoveriid. Ruled by I.*or(i FAlcnborough at Nisi Prius, confirmed by 
the Court. Henri/ v. Staniferthy 4 Campb» 370. 
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.inoirur v. 
noy*!cll, 
Pougl 2«i 


the money was received without any reason, occasion, or con- 
^.(deration, and consequently it was received originally to the 
pJaintiff's use. And so judgment was given for the plaintiff. 

I cite this ca^e for two purposes ; because it ser\'cs to shew 
in whiii form of action the plaintiff ought to dcanand a return 
<(f premium ; atid it also points out, that as early as the be¬ 
ginning of the reign of IVilUam Mun/^ the true principle, on 
which the premium ouglit to be returned, was fully estal>lished. 
It was said in tlie introduction to this chapter, that clauses are 
. frequently inserted in policies of insurance, containing condi¬ 
tions, on the performance or non performance of which, the 
pieniinm is returnable; and that to decide upon theconslruc- 
tjon of such conditions is the province of the Court, and not of 
the jury. Such a case occurs, Avhich may properly be men¬ 
tioned here. 

i'i This action was brought against an underwriter, for a re¬ 
turn of premiuuK '^I’he material part of the policy was in 
these words: At and from any |)ort or ports in Gr> nada to 

Liondon^ on any ship or ships that shall sail on or between 
“ the first of Maif and ll»e first of 177B, at 18 guineas 

jier cent, to return 8/. per cent, if me sails from any of the 
fVfst-Jndia Isiu?idsy xvilh convoy for the voyage^ and arrivesJ^ 
At the bottom tlierc was a written declaratit)n that the policy 
was on sugars (the muscovado valued at 20/. per hogshead) for 
account of L. ()_. being on the first sugars which shall be 
shipped for that account. The ship the Hankey sailed with 
convoy, within the time limited, having on board 51 hogsheads 
of muscovado sugar, belonging to L. Q.. She arrived safe in 
the Doims^ wliere the convoy left lier; convoy never coming 
farther, and indeed seldom beyond Portsmouth. After she 
had parteil with the convoy, slie struck on a bank called the 
Pan Sand^ at Margate^ and 1 1 of the 5 i casks o( sugar were 
washed overboard, and the rest damaged. The ship was 
afterwards got off the bank, and proceeded up the river, ar¬ 
rived safe in the port of London^ and was reported at the 
custom-housc. The sugars saved were taken out at Margate^ 
and, after undergoing a sort of cure, by u person sent from 
town for that purpose, they were carried to London in other 
vessels; and the 40 hogsheads being sold, produced 340/. in- 

14 stead 
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ste^ of 800/. which was their valuation in the policy. The 
defendant had paid into Court the value of the sugars lost, and 
a return of 8 percent, on 340^. The plaintiffs insisted, that 
they were entitled to have 8/. per cent, also returned on the 
valued price of the eleven hogsheads of sugar which were lost, 
and on the difference between what the remaining forty 
hogsheads produced, and their valued price. At the trial, 
before Lord Mamfield^ the piaiiitilfs had a verjiet to the full 
amount of their demand. The chief question, upon the motion 
for a new trial, was, To what the word arrives'^ was intended 
to apply ? 

Lord Mamfield. — The ancient form of a policy of in¬ 
surance, which is still retained, is, in itselli very inaccurate; 
but length of time, and a variety of discussions anil decisions, 
have reduced it to certainty. It is amazirig, when additional 
clauses arc introduced, th;it the merchants do not take some 
advice in framing tliem, or bestow more consideration upon 
them themselves. I do not recollect an addition made, which 
has not created doubts on the construction of it. Here a word 
or two more would have rendered the whole perfectly clear. 
However, I have no doubt how w'e must construe this policy. 

Dangers of the sea are the same in time of peace and of wai'; 
but war introduces liazards of another sort, depending 011 u 
variety of circumstances, some known, others not, for which an 
additional premium must be paid. 'fhose hazards are di¬ 
minished by tlie protection of convoy, and if the insured will 
warrant a departure with convoy, there is a diminution of the 
additional premium. If the insured will not warrant a de¬ 
parture with convoy, he pays the full premium, and in that 
case the underwriter says, If it turn out that the ship departs 
“ with convoy, I will return part of the premium.” But a 
ship may sail with convoy, and be separated from it by a 
storm, or other accident, in a day or two, and lose its protection, vidr imr, 
On a warranty to sad with convoy, that would not be a breach 
of the condition; but to guard against that risk, the insured 
adds, in pidicics of the present sort, “the ship must not only 

sail with convoy, but she must art'ivc to entitle me to the 
“ return.” The words, and arrives^ do not mean that the 
ship shall arrive in the company of the convoy, but only that 
she herself’ shall arrive. If she does, that shews, either thar 

she 
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she had convoy the whole way, or did not want it. in 

the stipulation for the return of premium, no regard is had by 
the parties to the condition of the goods on the arrival of the 
ship. The construction, contended for by the defendant, is 
adding a comment longer than the text. If it had been meant 
that HO return should be made, unless all the goods arrived 
sqfe^ they would have said, if the ship arrive xoith all the 
goodsy^ or sp/i^hj with all the goads'^ The total or partial 
loss of the goods was the subject of the indemnity, and must 
be paid for by the underwriter. But, as to the return of the 
. additional premium, whether the goods arrive safe or not, 
makes no part of the question. The single principle which 
must govern is, that in the events which have happened, the 
war risk has been rated too liigh.’^ 

Mr. Justice Willes^ and Mr. Justice Ashhurst^ were of the 
same opinion. 

Mr. Justice BuUer. —“ I arn of the same opinion. The 
qti€stio7i is for the decision of the Courts not of a Jurj/j since it 
arises on the construction of a'written instrument. What 
gives rise to an increase of the premium ? The danger of 
capture. WJien that danger is diminished, the construction 
must be, that there shall be a proportional return of pre¬ 
mium.” The rule for a new trial was accordingly discharged- 

Aguiiar So also iu a later case, where, in a policy on freight, this 

Rodgers* clausc was found, “to return lol, per cent, if the ship sailed 
7 TermRep. <t convov and arrived f it was contended at the bar, that 

^ i I * 

although the ship sailed with convoy, and although she arrived 
at her port of destination; yet as she had been captured and 
recaptured during the voyage, and had paid salvage to the re*- 
captors, the plaintiffs (the assured) were not entitled to a return 
of premium w^ithin the true construction of the above clause. 

Lord Kenyon delivered the unanimous opinion of the Court: 
I agree with the counsel for the defendant, that every ai'rival 
of the ship at her port of destination would not be an arrival 
within the fair construction of this memorandum; such, for 
in;;tancc, as an arrival in the possession of an enemy at a neutral 
port: or an arrival at her port in England as the property of 

16 other 
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other persons after a capture. But in order to the 

meaning of the memorandum, it should be an arrhm at her 
destined port in the course of her voyage. It is now too late 
to controvert the authority of Hamilton v. Mendesy even if we 
were disposed to do so, which I am not, where it was holdcn 
that though the assured may abandon, on hearing of a cap¬ 
ture, yet if they do not abandon, and the ship be afterwards 
recaptured, it must be considered as if she bad never been 
out of the possession of the owners. It is 18 years since the 
case of Simond v. Boydell was decided; that case must be well 
known in the commercial world; and if the parties in this 
case had intended to make an agreement different from that 


which the words used in this memorandum import, they would 
have added after arrived^ “safely from the enemy,” or some 
words to that effect. But the words here used are not equivo¬ 
cal; and we ought not to depart from them: it would be 
attended with great mischief and inconvenience, if in constru¬ 
ing contracts of this kind we were not to decide according to 
the words used by the contracting parties. Suppose this 
question had arisen on a contract under seal, and an action 
of covenant had been brought, assigning as a breach the 
non-arrival of the ship at the port of London^ tlu^ answer that 
in fact the ship did arrive there in the course of her voyage 
would have been decisive. And if so, tliis memorandum must 
receive the same construction in this action. On the gram¬ 
matical construction of the words, wliich is the safest rule to 
go by, 1 am of opinion that the verdict obtained by the 
plaintiff ought not to be set aside, {a) 



(a) In a case in the Common Pleas, there was tiie following clause 
for a return of premium in a policy “ at and from Oporto to Lymiy with li- Anfiley v 
berty to touch at any portb on the coast of Portugal to join convoy, particu- DufF, % Bos. 
larly at Lisbon^ to return 6/. per cent, if she sail with convoy from ilic const of n i* 

Portugal find arriveP The ship sailed froyn Oporto under the protection of 
a sloop and cutter appointed to protect the trade of that place to Lishonj If jh depart 
from whence it was tosjiil under a larger convoy to Englayid. In the way Pottu- 
to Lisbon, tlie fleet was dispersed, and this ship ran for Eiig/a?:d and arrived. 

It was contended that this ship had not sailed froin the coast ol* Portugal r.ird v. Hcl- 
with convoy. But the Court held, that having sailed from Oporto, with a lingworth, 
convoy duly appointed, and with a bom fdc intention to procet^d to Eng- ^ F.: 

land, though by desire of the Admiral, Lisbon was to he tak^'u in the way, j, "rhe m”'- 
the coudjtion, on which the return of premium wui) to hi. made, hud hi‘C)> 
performed. 
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Cowp. 668. By the law of England^ it has been clearly settled, that 
whether the cause of the risk not being run, is attributable to 
the J'axilt^ te?///, or pleasure of the insured, still the premium is 
to be returned. Foreijjfn writers have in some measure dif- 
iered in opinion upon this point; and it may not be improper 
to observe how far they vary or agree with our own. The 
Italian writers agree with us, that the contract in question is 
conditional, aijd that the risk is the very essence and main 
spring of the whole. But stili they insist and contend, that it is 
not lawful for the assured, bp their own act^ to break the con- 
. tract; and that in such a case, the insurer is not obliged to 
Roccus, return the premium. They hold, indeed, that if the voyage 
Not. 15. 82 be put an end to by any accident, such as the ship’s being 
burnt, or by publick authority; or if more goods were boyid 
Jide insured than were actually on board : in the former cases, 
the whole; an<l in the latter, a proportional part of the pre¬ 
mium, should be returned. But if a man say he has goods on 
board, and insure them, knowing that ho has none, they ask 
this question: “ An assecurator teneatur restituerc pretium, 

Roccus, <e gy quod in navi non fuemnt mcrccs? Videbatur assecurator 
11 . .« »• . . 

lenoi i ad restttntioncin pretn recepti: seel in contranum est 

“ veritas, <juod non solum non teneatur pretium rcstituere, 

imopossit paterc ilJiul; et ratio cst, quia licet eniptio peri- 

Sanleriia, culi non teneat in praijudiiuum proinissoris, tamen in ejus 

part3.n.2z et in pra:!judiciuifi asseciirati falsa assertio bene 

tenet,” 


^Ktreiii:on, The French lawgivers have, howxver, decided upon this 
orLeu^i!| point agreeably to our laws; and have accordingly, in the 
t;r. Assur. famous ordinances oi'Ijcms the Fourteenth, inserted an article 
declaring, that if the voyage is entirely broken up before the 
departure of the ship, rrra bp the act of the insured^ the in- 
sui’ance shall be void, and the underwriter shall return the 
premium, reserving one half per cent> for his trouble. This 
^ v.i). (>3. article affords some scope to Valin^ the very learned commen¬ 
tator upon these ordinances, to point out the advantages 

Ill ul) these cases where the wortls and arrived follow other conditions, 
those words annex a condition which overrides all the other stipulations ; 
and no arrival at any intermediate stage will do, unless the vessel arrives at 
its ultimate port of destination. 

which 


Kellner v. 
Mc$u> 

rier, 

4 East, 396. 
See ante 
p. 374. on 
another 
point. 
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which the insured enjoys above the insur^y inbe^ 
to put an end to the contr^, even after it is siq 
the underwriter can by no; etkcu Indeed, 

consider that the premium Is n^ing more than the Of 
the perils which the underwriters ought to run, and IMUr* " 

obligation to pay the premium contains thU tacit condition, 

** I will pay (f the insurers run the risk it is perfectly t' 

sistent with that principle, that when the ni^ is not run, 
whatever be the cause, the premium is not di:^;^ the in¬ 
surers. Accordingly in England, it has ^Iwayii^tneep the MoUoy,i.a» 
custom, when the policy is cancelled, to return theTpremium, ^■^*®***‘ 
deducting one-half per cent. 


The generality of the rule here established would seem to 
extend it even to cases of fraud on tlie part of the insured, 

But the laws of France, upon this subject, have declared, Ord.ofl.e'v. 
that the insured shall be obliged to restore to the insurer what- wt, 
ever he has received from him, and also to pky him double 
the preinium* This question relative to a return of premium, Videim, 
in cases of fraud, was very fully discussed in the chapter of <^'*^*P* 3 *®* 
fraud, and all the cases^ ftilly cited; to that chapter, there¬ 
fore, I mq$t now refer the reader. 

* • 

__ V 

Some of the stotutes for preventing the exportation of wool, 
and other staple commodities of the kingdom, and which, 
in order more effectually to prevent such exportation, have de- ante, 
dared policies of insurance on those articles to be null and 
void, have enacted that the premium shall not be restored to 
the insured. 

ft 

When a policy is void, being made without interest, con- *. 
trary to the statute of the rpth Qeo. the Second, if the ship has 
arrived safe, the Court will not allow the insured to recover 
back the premium; according to the old rule of law, in pari 
delicto potior conditio possidentis. But in the decision of 
the case, in which this doctrine was held, the Court seemed 
to rely much upon the distinction of contracts executed and 
executory; that this was a contract executed, the ship havijng Doagi.47r« 
arrived before the demand was made; but when e coiitract 
executory is to be rescinded, it can only be done upon the 
equitable terms of putting all parties in their original situation. 

voj.. n. p p Mr. Juc- 
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p. 413. • 
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Mr. Justice Wtlles in this case differed in <^inion from the 
rest of the Court, for reasons delivered by the learned Judge, 
and which will appear iA their proper place. 

The plaintiffs had lent to Lawson, captain of the Lord 
Hdlandf East Indiamaii, 26,000/. for which he had given 
them a common bond, in the penal sum of 52,000/. While 
he was with hio ship at China, the plaintiffs got a policy of 
insurance underwritten by the defendant and others, which 
was in the following terms: At and from China to £jon~ 
don, beginning the adventure upon the goods from the load- 
ing thereof on board the said ship at Canton in China, 
&c. and upon the said ship, from and immediately follow- 
“ ing licr arrival at Canton, valued at 26,000/. being the 
“ amourit of Captain Patrick Lawson^s common bond, pay- 
‘‘ able to the parties as shall be described on the back of this 
“ policy: and it bears date the i6th day of December, 1775 ; 
and in cas^of a loss, no other proof of interest to be re* 
quired than the exhibition of the said bondi warranted 
freefrom axurage and without beneft of salvage to the insurctS* 
At the head of the subscriptions was written, On a bond as 
above expressed.** Captain Lawson sailed from China, and ar¬ 
rived safe witli liis privilege (as it is called) or adyenture, in 
London, on the first of July 17 7 7$ none of the events insured 
against having happened. The receipt of the premium was ac¬ 
knowledged on the back of the policy. The insured brought 
this action for a return of the premium, on the ground that the 
policy being without interest, the contract was void. The cause 
came on before Lord Manfteld, at Guildhall, when His Lord- 
ship was of opinion, that the policy was a gaming policy, pro¬ 
hibited by the statute-of 19 Geo. 2. c. 37. and both parties 
equally guilty of a breach of the law; that the rule, therefore, 
of melior est conditio possidentis, was applicable to the case, and 
the plaintiffs could not recover the premium. * A verdict was 
accordingly found for the defendant, agreeably to His Lord¬ 
ship’s directions; but, the next morning he expressed a doubt 
as to the propriety of his opinion, because the money had been 
paid upon an executory agreement, which could never have 
been completed. A new trial was then moved for, and fully 
argued. 


Lord 
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Lord Mans^ld .—« It is certainly true, in many 
that^rst thoughts are best. 1 am now very much 
my first opinion. There aret^o sorts of policies of insuiwcc: 
mercantile and gaming policies.' The first sort are contracts 
of indemnity, and of indemnity only; and from that principle 
a great variety of decisions and consequences have fi^^lowed. 

The second sort may be the same in form; but in them there 
is no contract of indemnity; because there<is no interest on 
which a loss can accrue. They are mere games of hazard; like 
the cast of a die. In the present case, the nature of the insu¬ 
rance is known to both parties. The plaintiifi say; “ We 
mean to game; but we give our reason tor it; Captain 
son owes us a sum of money, and we w'ant to be secure, in 
case he should not be in a situation to pay us.” It was a 
hedge, but they had no interest; for if the ship had been lost, 

.and the underwriters had paid, still the plaintiffs would have 
been entitled to recover the amount of the bond from Lwwson, 

This then is a gaming policy, and against an act of parliament; 
and therefore it is clear that the Court will not assist cither 
party; according to the well-known rule that in pari delicto^ 

&c. Not that the defendants’ right is better than that of the 
plaintiffs, but they must draw tlieir remedy from pure foun¬ 
tains. I have returned to my old opinion; sometimes you miss 
the mark, by taking too long an aim.” 

Mr. Justice Willes, — “I sliall make no apology for differing 
from the rest of the court in a case where such great abilities 
have entertained two different opinions. The premium lias 
been paid, and yet no risk run; for the policy was void from 
the beginning, and the insuretl could not have recovered from 
the underwriters if the ship had been lost. But I cannot think 
it a gaming policy. It does not appear to me that the parties 
had any idea they were entering into an illegal contract. The 
whole was disclosed, and they thought there was an interest. 

This was a mistake; but it is a new point of Jaw. The case, 
cited from precedents in Chancery, is not, perhaps, decisive, ViJe ante, 
but it goes a great way; and it would be very hard that a party 
should lose that whicli he has paid under a mere mistake* I 
think, in conscience, the defendant ought to refund the pre¬ 
mium/ 


rr 


Mr. Jus- 
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Mr. JusticeAsMurst. — “ I am clear that there ought not to 
be a new trial. A policy of insurance ought to be a mere con¬ 
tract of indemnity, and nothing more ; but here the money 
might have been paid twice; which shews decisively that this 
was a gaming policy.” 

Mr. Justice Butter, —It is very clear to toe that the plain¬ 
tiffs ought not to recover. There was no fraud on the part of 
the underwriters, nor any mistake in matter of fact. If the 
law was mistaken, the rule applies, that ignorantia juris non ex- 
'cusat. This was a mere gaming policy, without interest. There 
is a sound distinction between contracts executed and execu¬ 
tory, and if an action is brought with a view to rescind a con¬ 
tract, you must do it while the contract continues executory, 
and then it can only be done on the terms of restoring the other 
party to his original situation. There was a case of Walker v. 
Chapman^ some years ago in this court, where a sum of money 
had been paid in order to procure a place in the Customs, The 
place had not been procured, and the party who had paid the 
money, having brought his action to recover it back; it was 
held that he should recover, because the contract remainetl 
executory. So, if the plaintiffs in the present case had brouglit 
their action before the risk was over, and the voyage finished, 
they might have had a ground for their demand; but thej' 
waited till the risk, such as it was, (not indeed founded in 
law, but resting on the honour of the defendant,) had been 
completely run. It makes no difference whether the pre*- 
mium was paid before the voyage or after it.” The rule w-as 
discharged. 


Afidrce V. 
rietcher, 

3 Term 
{lep. c66. 
See ante, 
y- 421. 


And very lately it has been held upon the authority of 
laowry V. BourdieUi as not being distinguishable froln it, that 
an action for money had and received will not lie to recover 
back the premium of re-assurance void by the statute of 19 
Geo, 2, c, 37. 


Lord Man^eld, after the rule was discharged in Lowi^ 
V. Bourdteuy said, he desired it might not be understood, that 
the Court held, that in all cases where money has been paid 
on an illegal consideration, it cannot be recovered back. That 
in cases of oppression, when paid, for instance, to a creditor 

to 
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to induce him to sign a bankrupt’s certificate, or 
usurious contract, it may be recovered, for, in such caiis, the 
parties are not inpari delicto. 

That the Court, in the case of Lowi-y v. Bmrdieu^ pro¬ 
ceeded upon the distinction between contracts executed and 
executory, is evident, not only from Mr. Justice 
opinion, but is, in some measure, confirmed’ by what fell 
from Lord Mansfield^ upon a subsequent occasion, when tliis 
case was cited; although it must be confessed, that the case 
about to be quoted, which was only decided suddenly at nisi 
privs^ is a good deal shaken by the subsequent decision of 
Andree v. Fletcher. 


It was an action brought upon two wagers; one of % 6 L 55. 
to 100/., the other of 13^- 2s. 6d, to 30/. that the colonies of 
Fforth Amet'ica w'ould be admitted or acknowledged independ¬ 
ent states, by some public official act or instrument made or 
executed, on the part of the king or government of Franie^ at 
some time on or between the 1st of February and the ist of 
April 1778, both days inclusive. The defendant pleaded non 
assumpsit. Upon the opening of this case. Lord Man^eid 
directed the plaintiff to be nonsuited. But the counsel for 
the plaintiff insisted, that he was entitled to a verdict for the 
premium on the general count in the declaration, for money 
had and received to his use^ which His Lordship permitted on 
the ground of the contract being void, and of the defendant 
having money in his hands, which he ought not to retain. 
For the defendant, it was said, that he was entitled to keep 
the premium: and the case of Lowry v. Bourdieu was cited; 
but Lord Man^eld thought it did not apply, as in that case 
the risk had been run. The point there decided was, tliat an 
insurance being made without interest, and the premium paid, 
the insured shall not recover back the premium, after the ship 
has arrived safe. And this upon the distinction, that the con¬ 
tract, though not a legal one, voas executed before the relief was 
applied for, and no longer executory. 


Wliarton v, 
De ta Rive, 
Mich. Vac. 
1782, at 
OuildluU. 


In a late case, the assured, having been nonsuited at the Maclcemle 
trial on the ground that the goods insured were prohibited, 
and that the shipment of them, under the circumstances dis- B.R.HiUry 

pr 3 closed, 
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closed) was a violation of the acts of navigation, insisted that 
they were entitled to a return of premium, and a motion was 
made to set aside the nonsuit. Had this case proceeded, a 
decision of the precise question, whether the premium is re¬ 
coverable in cases of insurance effected contrary to the statute 
law' of the realm, without reference to the distinction between 
contracts executi?d and executory, would probably have been 
obtained; but unfortunately the rule was discharged upon 
a collateral point, and the main question therefore remained 
•undecided. 

In a very late case, the Court of King’s Bench, after a con¬ 
sideration of all the cases, held, that where a premium had been 
paid on a policy to cover a trading with Ihc enemy^ though the 
insurance was void and the underwriters not compellable to 
pay the loss, it could not be recovered back. 

Lord Kenyoiiy in giving judgment, observed, that it was 
impossible to distinguish this case from the common one of 
a smuggling transaction. Where the vendor assists the ven¬ 
dee in running the goods to evade the laws of the country, I?.e 
cannot recover back the goods themselves, or the value of 
them. The rule has been settled at all times, that where both 
parties arc zw pari delicto^ which is the case here, potior est 
conditio jyossidentis. 

This point has again come under consideration in two vei’y 
modern cases, both in the Court of King’s Bench and Com¬ 
mon Pleas: the decision in the latter Court w'as prior in point 
of date; but in both of them the doctrine above stated was 
fully recognised and confirmed. In the first of them, a foreigner 
having made an insurance upon a Danish ship at and from 
Bengal (in which province there arc some Danish settlements) 
to Copenhagen^ and the ship having loaded at Calcxdtay coii- 
trar}^ to the navigation act of Car, 2. c. 18. J r, {a) Lord 
Alvanley and Mr. Justice Hookey and Mr. Justice Chambre 
relied upon the cases of Andree v. Fletchevy and Vandyck v. 

(a) If u policy be made upon the supposed efficacy of a licence actually 
obtiuned to legalize a trade contrary to stat. iz Vh. %, c, 18., the under¬ 
writer cannot recover the premium, fo* he never am any risk. Shiffmr v. 
Gordon^ 296. 

io 


/-/tuvV/ 
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Hewitt (ante), and laid down the principle of their 
against the assured’s right to recover the premium, ex¬ 
tracted from all the cases, to be, that no man can come Into a 
British court of justice to seek the assistance of the law, when 
he founds his claim upon a contravention of the British laws. 

And a distinction having been attempted at the bar, on the 
ground of the party interested being a foreigner, it was an¬ 
swered, that that could make no difference, a's the navigation 
laws were particularly aimed against foreigners; and that we 
ought not to relax the rigour of our great political regulations 
in favour of foreigners offending against them. 

So again in r8o6, where an insurance on colonial produce Lubbock v. 
from the British West Indies to Gibraltar was holden to be 
void, as a violation of the acts of navigation, the Court of 
King’s Bench, consisting of Lord Ellenboroagh, and Judges 
Grose, Lawrence, and Le Blanc, relying on all the above cases, 
whicli were quoted from the bar, decided that the premium 
could not be recovered. 

But where the policy is void, merely because the insurance siffk»*n v. 
is made upon a subject-matter not insurable, as for instance, 
upon money advanced to the captain abroad, the assured may 39. * 
recover the premium. 

From the various cases upon the subject of return of pre¬ 
mium, as well as from all that has already been said, it will 
appear, that in the English law there are two general rules 
established, which govern almost all cases. The first is, that Cowp. 668. 
where the risk has not been run, whether that circumstance 
was owing to the fault, the pleasure, t>rwill of the insured, or 
to any other cause, the premium shall be returned. This rule 
has already been pretty fully discussed. Another rule is, 
that if the risk has once commenced, there shall be no appor¬ 
tionment or return of premium afterwards. Hence in cases of 
deviation, though the underwriter is discharged from his 
engagement: yet the risk being once commenced, he is en¬ 
titled to retain the premium. («) Though these rules are so 

plain 

(fl) In tljc case of Hogg v. Horner, (ante, c. 17.) Lord Kenyon bcin^ of 
opinion lliut there was a it was insisted that tlie assured had :i 

r p 4 rij^ht 
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plam, and simple, that they seem to predude all possibility 
of d66bt or contention; yet there are few points in the law of 
insurance which have given rise to a greater number of clauses 
than those which relate to the subject of this chapter. 

It ought, however, to be acknowledged, that less litigation 
has taken place in those instances where the whole of the pre¬ 
mium is either to be retained or restored, than in those where, 
from the nature of the agreement between the parties^ or the 
nature of the voyage, the contract becomes divisible, and the 
5 I 5 arr. court Can say, ‘‘ a part of the premium shall be retained for 
“ the risk run, and part shall be returned, as the risk has 

never commenced.” This seems to be a refinement upon 
the rules just established; but it must at the same time be 
admitted, that •when it can be accomplished^ it is a refinement 
perfectly consistent with equity and good conscience. The 
one rule has provided, that if the risk be once begun, there 
shall be no return; but the other rule has said, and equity has 
also said, that a man shall not be paid for a risk which he has 
never incurred: from whence the deduction is easy and -natural, 
that if there are two distinct points of time, or in effect, two 
voyages either in the contemplation of the parties or by the 
usage of trade, and only one of the two voyages was made, the 
premium shall be returned on the other, although both are 
contained in one policyi’ 


The first time in which this doctrine was considered at any 
length, was in a case which came before the Court of King’s 
Bench, in the year 1761. 


icvcnion v. 

hOlV, 

Burr. 
I2'?7.and 
I Blac.Rep. 
518. S. C. 


It was a special case reserved at trial at nisi privs^ before 
Lord Man^eldy in London, upon an action for money had 
and received to the plaintiff’s use, brought by the plaintiil^ 
the insured, against the defendant, the insurer, for a return 
of part of the premium. It was an insurance upon a ship, 
at five guineas per cent, lost or not lost, at and from London 
to Halifaa^, in Ncfoa Scotia, warranted to depart with convoy 
from Portsmouth, for the voyage, that is to say, the Halifax 


right to return of premium; but Lord Kenyon thought there was an in¬ 
ception of t^e risk a/, acd the contract .>eing entire, there could be no re¬ 
turn of premium. 


or 
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or Lauisburgh convoy. Before the ship arrived at 
the convoy was gone. Notice of this was immediately 
by the insured to the underwriter; and at the same 
was also desired either to make the long insurance^ or to 
return part of the premium. The jury find, that the usual 
settled premium from London to Portsmouth is one and a-half 
per cent. They also find tlmt it is tisual for the underwriter, 
in such like cases, to return part of the preidium; but the 
quantum is uncertain : (And the quantum must in its nature 
be uncertain, because it depends upon uncertain circum¬ 
stances.) It is stated, that the plaintiff made an oiler to the 
defendant of allowing him to retain one and a-half jue/' cent, 
for the risk he had run on such part of the voyage as was 
performed under the policy, viz. from London to Portsmouth. 

Lord Man^ld. —I had not at the trial, nor have now, 
the least doubt about this question, myself. These contracts 
are to be taken with great latitude: the strict letter of the 
contract is not to be so much regarded, as the object and 
intention of it. Equity implies a condition “ that the insurer 
shall not receive the price of running a risk, if he run none.” 
This is a contract without any consideration, as to the voyage 
from Portsmouth to Halifax; for he intended to insure that 
part of the voyage, as well as the former part of it, and has 
not. Consequently the insured receivA no consideration for 
this proportion of his premium : and then this case is within 
the general principle of actions for money had and received 
to the plaintiff’s use. I do not go upon the usage: for the 
usage found is only that in like cases, it is usual to return a 
part of the premium, without ascertaining what part. If the 
risk is not run, though 4t is by the neglect, or even the 
fault of the party insuring, yet the insurer shall not retain 
the premium. It has been objected, that the voyage being 
begun and part of the risk being already run, the premium 
cannot be apportioned. But I can see no finrcc in this objec¬ 
tion. This is not a contract so entire, that there can be no 
apportionment; for there are two parts in this contract: and 
the premium may be divided into two distinct parts, relative, 
as it were, to two distinct voyages. The practice shews, that 
it has been usual, in such like cases, to return a part of the 
premium, though the quantum be not ascertained. And in¬ 
deed. 
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<leed, the quarifum must vary as circumstances vary: so that 
it never can have been fixed with any precise exactness. But 
though the quantum lias not been ascertained; yet the prin¬ 
ciple is agreeable to the general sense of mankind/' 

Mr. Justice Denison. — It is most equitable that the 
defendant should only retain the premium for such part of 
the voyage, as he has run any risk : the insured has a right 
to have the other part restored to him. This is agreeable to 
the general principle of actions for money had and received 
to the use of the plaintiff: where the defendant has no right 
to retain, he must refund it.” 

Mr. Justice Foster. — There is no consideration for the 
remainder of the premium ; for in the voyage from Ports- 
Toouth to HaliJ'accj no risk was run by the insurer, v/lio only 
insured the voyage convoy: therefore he has no right to 
retain the premium for this.” 

Mr. Justice JVilmot declared his concurrence most clearly 
and strongly, These kinds of contracts,” he observed, 

are, by the writers on tliis head, called contractus innomi- 
nati; and the rule, which they lay down concerning them, 
is, that they are to be determined se.rundum honum et ivquum. 
The jury have here f^nd an usage to return part of the pre¬ 
mium in such cases; which is a strong proof of the equity of 
the thing: and nothing can be more just and reasonable. If 
the risk was once begun, the insured shall not deviate or re¬ 
turn back, and then say, “ I will go no I’urther under this 
contract, but will have my premium returned.” But upon 
this policy there are two distinct points of time, in effect two 
voyages, which were clearly in the contemplation of the 
parties; and only one of tlie two voyages was made; tJie 
other not at all entered upon. It was a conditional con¬ 
tract : and the second voyage w as not begun; therefore the 
/premium must be returned, for upon this second part of the 
voyage, the risk never took place at all. This is agreeable 
"to what the writers upon the subject lay down; and is the 
right and justice of the case.” 'Fhe postea was delivered to 
the plaintiff*, (a) 

(aj This case was much considered in a case of Roihuwll v. Cookt\ 

I Bob- & Pul. Kcp. p. 17a. in the Common Picas, but no dcciMve judg- 
jnent delivered on the subject. 


Some 
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Some years afterwards, the principle established 
foregoing case was attempted to be applied to one, which it 
did not at all resemble. For the following case was in in¬ 
surance for twelve months at 9/. pe7' rent, / and because the 
ship was captured within two months after the contract was 
made, a return of premium was demanded, upon the principle 
of Sfcvenso7i v. Snow, But the contract ia^this case was 
entire; the premium was a gi'oss sum stipulated and paid for 
twelve months; and the parties, when they made the con¬ 
tract, had no intention or thought of a subsequent division, 
or apportionment. 

The case was thus: 

It was an action, in the usual form, for money had and 
received to the plaintiff’s use, for a return of part of the pre- cowp.jS6''. 
mium. The cause was tried at Gmld?ially ^efore Lord Mans- 
Jieldy when, by consent, a verdict was found for the plaintiff, 
subject to the opinion of tlie Court upon the question, Wluv 
ther, under the circumstances of the case, a proportionable part 
of the premium ought to be returned or not ? If the Court 
should be of opinion that a proportionable part of the premium 
ought not to be returned, then a nonsuit was to be entered. It 
now came before the Court upon a rule to shew cause, why a 
nonsuit should not be entered ; and the case, as it appeared 
from the report, was shortly this. The policy was on the ship 
Isabelloy at and from London^ to any port or place, where or 
whatsoever, fo}' twelve months^ from the 19th of Augrtst ITT6, 
to the 19th of August 1777, both days iiicluaive, at 9/. per cc? 2 f, 
warranted free from captures and seizures by the Americans^ 
and the consequences thereof. In all other respects, it was in 
the common form, against all perils of the sea, &c. The ship 
‘;ailed from the port of London^ and was taken by an American 
privateer, about two months afterwards. 

liOvdMa 7 i^eld, — It was very proper to save this case for 
the opinion of the Court, because in all mercantile transactions, 
certainty is of much more consequence than which way the 
point is decided; and more especially so, in the case of policies 
of insurance: because, if the parties do notchuse to contract 
according to the established rnle, they are at liberty as between 

them- 
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themselves to vary it. This case is stript of every authority. 
There is no case or practice in point; and therefore we must 
argue from the general principles applicable to all policies of 
insurance. And I take it, there are two general rules estab^ 
lished, applicable to this question: the first is, that where the 
risk has not been run, whether its not having been run was 
owing to the fault, pleasure, or will of the insured, or to any 
other cause, tlio preniiuni shall be returned ; because a policy 
of insurance ivS a contract of indemnity. The underwriter re- 
, ceives a premium for running the risk of indemnifying the in¬ 
sured, and to whatever cause it be owing, if he do not run the 
risk, the consideration, for which the premium or money was 
put into his hands, fails, and therefore he ought to return it. 
Another rule is, that if the risk has once commenced, there shall 
be no apportionment or return of premium afterwards. For 
though the premium is estimated, and the risk depends upon 
the nature and Icuntli of the voyage; yet, if it has commenced, 
tliougli it be only for 24 hours or less, the risk is run; the con¬ 
tract is for the whole entire risk, and no part of the consider¬ 
ation shall bo returned : and yet, it is as easy to apportion for 
the length of the voyage, as it is for the time. If a ship had 
been insured to the East ladies agreeably to the terms of the 
policy in tliis case, and had been taken 24 hours after the risk 
was begun, by an Amer'icofi cajjtor, there is not a colour to say, 
that tliet’e should have been a return of premium. So much 
then is clear; and indeed, perlectly agreeable to the ground of 
determination in the case of Stevenson v. Snow. For in that 
case, the intention of the parties, the nature of the contract, and 
the consequences of it, spoke manifestly two insurances, and a 
division between them. The first object of the insurance was 
from London to Halifax z but if the ship did not depart from 
Portsmouth with convoy, (particularly nanjing the ship appoint¬ 
ed to the convoy,) then there was to be no contract from Ports-- 
mouth to Hal fax : why then, the parties have said, “ w'c make 
a contract from London to Halifax^ but on a certain con- 
‘‘ tingency it shall only be a contract from London to Ports- 
“ mouthr That contingency not happening, reduced it in 
fact to a contract from London to Portsmouth only. The whole 
Vide supra, argument turned upon that distinction. Mr. Yates^ who was 
counsel tor the plaintiff, put it strongly upon that head; and 
all the judges, in delivering their opinions, lay the stress upon 

13 the 
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the contract comprising two distinct conditions, and cotisideiS 
ing the voyage as being in fact two voyages: and it 06 
equitable way of considering it; for, though it was at firs^coh- 
solidated by the parties, there was a defeazance afterwards, 
though not in words. I think Mr. Justice Wilmot put it par^ 
ticularly Upon that ground; but it was the opinion of the 
whole court. There was an usage also found by the jury fti 
that case, that it was customary to return a proportionable 
part of the j>remium in such like cases, but they could not say 
*wliat part. The Court rejected this as a usage for uncertainty; 
but they argued from it, that there being such a custom, plainly 
shewed the general sense of merchants, as to the propriety of 
returning a part of the premium in sucli cases : and tliere can 
be no doubt of the reasonableness of the thing. There has 
been an instance put of a policy where the measure is by time, 
which seems to me to be very strong, and apposite to the pre¬ 
sent case; and that is an insurance upon a man’s life for twelve 
months. There can be no doubt but the risk there is consti¬ 
tuted by the measure of time, and depends entirely upon it: 
for the underwriter would demand double the premium for 
years, that he would take to insure the same life for one year 
only : in such policies there is a general exception against sui¬ 
cide. If the person puts an end to his own life the next day, 
or a month after, or at any other period within the twelve 
months, there never was an idea in any man’s breast, that part 
of the premium should be returned. A case of general practice 
was put by Mr. Dunnings where the words of the policy are, 
At and from, provided the ship shall sail on or before tlic 
first of August and Mr. Wallace considers in that case, that 
the whole policy would depend upon the ship sailing before the 
stated day. I do not think so. On the contrary, I think with 
Mr. Dunning, that cannot be. A loss in port before the day 
appointed for the ship’s departure, can never be coupled with a 
contingency after the day; but if a question were to arise about 
it, as at present advised, I should incline to be of opinion, that 
it would fall within the reasoning of the determination ol 
St€vemon\. Snem: and that there were two parts, or contracts 
of insurance with distinct conditions. The first is, I insure 
the ship in port, provided she is lost in port, before the ist of 
August: and zdly, if she be not lost in port, I insure her 
then during her voyage, frem the ist of Az^gust till she 
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reaches the port specifietl in the policy. The loss in port 
must happen, before the risk upon the voyage could com¬ 
mence; and vice versa; the risk in port must cease the 
moment the risk upon tlic voyage began. Let us see then, 
what the agreement of the parties is in the present case. 
They might have insured from two months to two months, or 
in any less or greater proportion, if they had thought proper 
so to do; but die iact is, that they have made )W division of time 
at all; but the contract entered into is one entire contract 
from the lyth oi August 1776, to the 19th of August 1777; 
. which is tl)e same as if it had been expressly said by the in¬ 
sured, “ If you ihc underwriter v/ill insure me for twelve 
months, I will give you an entire sum; but I will not have 
any apporlionment.” The ship sails, and tiie underwriter 
runs the risk for txco months. No part of the premium then 
sliall be returned. 1 cannot sny, if there had been a recap¬ 
ture before the expiration of the twelve months, that the 
policy would not have revived.” 

Mr. Justice Aston. — This case depends upon the words 
ol’die policy; and 1 am of opinion, it is one entire contract 
at a certain gross sum of 9L per cent, for a certain period of 
time, vu. twelve months ; and that no division is to be im* 
pUed. The determination in Stevr?ison v. Snow^ went expressly 
upon this consideration, that there were two distinct vopages^ 
and no consideration received by the insured for the premium 
upon the second voyage: and there* certainly w'as not; for 
there never war, any point of time, when any risk was run 
Vide uutc, from Portsmoulh. In Bond v. Nuti^ the losses insured against 
t.i8.li.486. were distinct, and unconnected with each other, ist, Aloss 
of the ship in port, if any should happen there, adly, A loss 
in the passage home, provided she sailed on a certain day. 
'llie risk in some policies may be distinct and divisible in its 
nature. In the case of an insurance on a life, the sum is entire, 
and time is entire for the whole year. So in this case I think 
the contract is one entire contract: and therefore that there 
ought to be no return of premium.” 

Mr. Justice Willcs and Mr. Justice Ashkurs! were of the 
same opinion. 

Pci eVomr?:. Let a nonsuit be entered 
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In a subsequent case, the Court of King’s Bench adopted 
the same rule of decision, where the ship was insured for la 
months, and the risk ceased at the end of two. A distinCtioit 
was attempted to be made, because in this case, the whole 
premium i8/- was acknowledged to be received from the in¬ 
sured the rate of 15 shillings per month: and this, it was 
insisted, evidently shewed the parties intended the risk to con¬ 
tinue only from month to month. This objection was, how'- 
ever, over-ruled; the Court being of opinion, that the case 
last reported decided this; and that the 15s, per month was 
only a mode of computing the gross sum. The case was in 
substance as follow’s: 


It was an action tried before Lor<l Ijonghbotough^ at the 
assizes fur the counly in wliicli the plain¬ 

tiff declared,— 'Fhat the defendant, in consideration that the 
plaintiff at his request had underwritten several policies of 
insurance as to certain sums of monev therein subscribed 
against his name, on thesliips, merdjandizes, and other things 
therein respectively specified, without receiving the full pre¬ 
miums thertan mentio icd, undertook and promised to pay the 
plaintifl’ so much money, as the premiums therin mentioned 
to be paid to him amounted to, with an averment that they 
amounted to 40/. There was another count for 40/. for 
money had and received by the defendant to the plaintiff’s 
use. The defendant pleaded no?; assnmjjsil as to all except 
the sum of 3/. upon wliich plea issue was joined; and as to 
the 3/. he pleaded a tender, and paid that sum into court. 
Upon the pica of tender, issue was also joined. The jury 
found a verdict for the defendaiu upon the tender, and for the 
piainlilfupon the other issue, for the sum of 15/. subject to 
the opinion of the Court, whether lie was intitlcd to recover 
tiiat sum of 15/. or the sum of 3/. only, upon a case, which 
stated, in effect, as follows: The plaintiff had undcrwTitteu 
200L on a policy cflected at SW'caslle^ (which was set forth 
verbatim in the case,) whereby tlic ship the Ckollcrford was 
asured, against capture by the enemy for txi)elve monthsy in 
the coasting trade between Leith and the Isle ()/' Wight ; be¬ 
ginning the i3tli of March 1779, and ending the 13th of tlie 
:amc month, 1780. In the body of the policy it was stated. 
That the assurers confessed themselves paid the considera¬ 
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« tion due by the assured, at and after the rate of 

peirMonth, At the bottom, opposite to the 
^ SUbscriptiop, was written, Premium received i6th 
E^i779t*^ on the back was indorsed, 

HiSSi Marchf^jyg, Mr. John Gaul Tkomlinso 7 i, on 
le ChoUerJbrd^ himself master, for Pmelve montls^^ 
»e eoasting-trade, at and between Leith and the Isle of 
beginning the 13th of March 1779? and ending the 
“ rath of Marred 1780. Enemy only. At i^s, per cent, pei 
months 18/.” The premium was not paid, though expressed 
in the policy to have been paid, it being the usage in Newcastle 
not to pay the premium at the time of making the insurance; 
but at various times after the policies are effected, and scnio- 
times, not till twelvemonths after. The ship was lost in a 
storm, within the first two of the twelve months for which the 
insurance was made, and the defendant tendered to the plain¬ 
tiff 3Z, as flie premium for two months. The case then states 
contradictory evidence given by witnesses on both sides, as to 
what had been done at Newcastle in similar cases; but whicl» 

] forbear to set down; because the Court of King’s Bench 
was afterwards of opinion, that it ought not to have been 
received. 


After the counsel for the defendant had been heard, the 
plaintiff’s counsel was prevented by the Court from proceeding. 

Lord Manfcld, — This is a mere question of construc¬ 
tion, on the face of the instrument, and therefore parol evi¬ 
dence should not have been admitted to explain it. It is an 
insurance for twelve months, for one gross sum of 18/. Tnioy 
have calculated this sum to be at the rate of 155. per month. 
But what was to be paid down ? Not 1 55. for the first month, 
and so from month to month; but 18/. at once. Two cases 
have been mentioned. Stevenson v. Snow was decided on the 
ground of there bemg two voyages. Tyrie v. Fletcher is directly 
in point against the defendant. There are two principles in 
these cases; ist, If the risk has never begun, the whole 
premium is to be returned, because there was no consideration : 
adly, When the risk has begun, there shall never be a return, 
although the ship should be taken in *4 hours.” 


Mr. Jub 
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Mr. Justice The 15s, per month is only a 

mode of computing the gross sum.” 

Mr. Justice Willes and Mr. Justice Btdler concurring in 
opinion, ihc postea was delivered to the plainlifT. 

The two last cases were insurances upon time; but from tlio 
principles laid down in them, and in the fonnyr case of S/e- 
vensoii V. Srum, it seems perlectly clear, that when the contract 
is entire, whether it be for a specified time, or for a voyage^ 
there shall be no appointment or return, if the risk has once 
commenced. And therelure where the j^remiiim is entire in 
a policy on a voyage, where there is no contingency at any 
period, out or home, upon the iia})peiiing or not happening ol' 
which the risk is to caul, nor any u.Mige establislu^ci upon such 
voyages; although there be several distinct jiorts, at which 
the ship> is to stop, yet the voyage is one, and no part of the 
premium shall be recoverable. 


A rule had been obtained to shew cause wliv there should 
iiotbea new trial in a case, which had come on helbre l.orcl 
Manfcld at (AiiildhaJh when tiu* jurv found a verdict for the 
^lefeiulanl. The case was ihi'^; It was an action on a jfoltiy 
of insurance, on the French shi|> Lc l*a(foh\ ami lu'r cargo, 
and tlie voyage w’as described in the policy in the fttllowing 
words: ‘‘ At and from llonjieur lo ihe of Angola^ durhig 
her yian and trade thcri\ at and from (henec to tier port <>r port% 
‘‘ of discharge, in ^ 7 . Domingo^ and at and J)uUi Si. Domingo 
back to IIonfleiirA The clause respecting the* }n'cuiiuuj was 
as follows : Slaves valued at ooc-* Ihi i s 'FoLfmoi'^ pm- head ; the 
‘‘ ship at 1450/. stealing; otlici’goods, 8:c. as iincrcM may c.p- 
‘‘ pear ; at a p}t ininii/ if i t jnn'ceutA The .--I'.ii) 

/a, and from thence, alter staying some liiue [liens to ili'' ilesi- 
Indies, < )n iier way to .y//ge///,s[io put in at ( 'aih'nut^ on tin'‘''‘.)a; t 
oiAmericay and IVom Cajimme went Vo Marlinico^ coidi .enuly out 
of the way to.SV, Domi)igo. In this cause, the fir-t f|m''tton w as a 
question of fact, Jiot malerial to our present cmjuir\, vi/.> Vy ho- 
ther the course taken was a deviation, or not, iioui iiu‘ voyage 
insured? After all the ('videnco had been hcan!, die jury 


Bcvmf 1 
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thought it was, and accordingly found a verdict for the de¬ 
fendant, U[x>n their declaring this opinion, the couiiiici fc-v 
Vpt. ih 9 ihe* 
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the plaintiff insisted, tliat as there was a count in the declara¬ 
tion for money had and received, the voyage insured ought to 
be considered as composed of three distinct parts or voyages ; 
namely/ from to Afigola; 2dly, from Angola to 5 /- 

Domingo ; and 3dly, from SL Dommgo to Hovflenr; and 
that, as the voyage from 5 /. Domingo to Moiifleur had never 
commenced, the premium ought to be apportioned, and a re¬ 
turn made of (,hat part which was paid to insure the risk from 
iS/. Dommgo to Honfleur, Lord Mansfield took the opinion ot 
thejury upon that point also; and they were clear there ought 
to be no return. Next day, however, His Lordship said, he 
had turned that question in his mind, and that he entertained 
some doubts upon it, and as it was a question of law, desired 
Mr. Lee to move for a new trial on that tiround. It was, 
however, afterwards moved on botli grounds; namely, ()u tlu* 
question of fact, vhetlicr the deviation was wdlful; and adJ}', 
On the question of law, whether, supposing it wilful, there 
ought to be a return of premium.—These questions were fully 
discussed by three advocates on each side; aud the Court also 
took time to deliboraic upon them*, after which the Lord 
Chief Justice delivered the unanimous opinion of the whole 
courtr 


Lord after stating that, upon the question ot 

iaet, they were perfectly satisfied with the verdict of tlie jmy, 
]>roceeded thus; “ If', however, the plaintiff should succeed 
on the second point, the determination would virtually allou 
him a new' trial on the whole of the cause, because no special 
case was reserved. But, on tlic fullest consideratiori, and 
after looking into all the cases (though my opinion has 
fluctuated), we are new all clearly of opinion, that there ought 
not to be any ivturm The question depends upon tliis 
Whether the policy contains one entire risk on one voyage, 
or whetlier it is to be sj)lit into six different risks; for, by 
splitting the words, and taking “at” and from ” separately, 
it will make six, viz. ist, At llonjlcnr ; 2d, From Honfleur to 
A?igda ; 3d, At uingola^ &c. The principles are clear. 
Where the risk has never begun, there must be a return of 
premium; aiul if the voyages, in. this cas^^^, are distinct, the 
risk from Si. Domingo to llonjleur neveu* began. On the other 
f ind, if tJie risk has once begun, you cannot sever it, and 

apportioi. 
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apportion the premium. In an insurance upon i. iite, with 
the common exceptions of suicide, and the hands of justice, 
if the party commit suicide, or is executed in twenty-four 
hours, there shall be no refurn. The case is the same if a 
voyage insured is once begun. Is tliis one entire risk? Tlie 
insured and insurers consider the premium as an entire sum 
for the whole, without division: it is estimated on the whole 
at 111, percenf. And, which is extremely material, there is 
no where any contingency, at an}" period, out or home, men¬ 
tioned in the polity, which happening or not happening, is 
to put an end to the insurance, I'he argument must be, that, 
if the ship had been taken between am) Angola^ there 

must Jiave been a return. Ey an impli(‘d warranty, evoy i-liip 
must be sca-worthv wljon slu* lirsl sails on the vovn<»‘c injured, 
but hint need not coJiliniieso ihrougliout tiie voyiige; that, 
ii this is one entire voyage, il* tlu' sliij) was sea-worthy when 
she left IlonH(:in\ the underwrilcrs would liave been ilabh', 
thoLigli she had not been so at Angola^ ; l)i(t according to 
the construction contended for on behalf of tlie plaintiili aiie 
must have been sea-Avortliy, not only at lier departure froja 
but also when she sailed from y/z/we/, and when -he 

v' O 

sailed from St, Doiniv.go, 'fhe cases i.A Sievr-ni^cn v. Snfn: and 
Jiondw Nufl were, ijuire different from this, 'Uiey depended 
upon this, that tlicrc was a contingcMiey specified in the jiGilcy, 
upon tlje not happening of wliicli the insurance w^ould ccase^ 
in Sievetisonv, S/'oxvy It depejulcd on the contingem y of the 
ship sailing with convoy from Portatz/oi/l/i^ whether there slioidd 
be an izisurance from that place, I'his necessarily divided the 
risk, and made two voy^iges. Ii: Bond v. MuUy it was held, 
that there were two risks, ujion the same principle. /.7 
was one; the other, vi/, the risk “ /ir>/>z 
depended on the contingency of the ship having saded o.i&r 
before the first of August : tluii was a condition piecc»]ent to 
the insurance ou the voyage from Jamuica (o London, 'Une 
two cases oi Tijric Fhii'ht'r^i and fijfrainc v- Thonil: are 

very strong, for, if vou couiil app<'aiion the premiujr.i in any 
case, it would be in insurances upon lime. 'J'hereforc, on vc/v 
full cousidorution, ^ve think this one entire risk, one voyr^v', 
and that there can be no return of premium,’' The vu:o w:. 
dtscharged. 


i'lz' -.U' 

IZ. 


* *4 


A;"’e.vd- 




fx O 



588 

Meyer v. 
Gregson, 

B. R. East. 
24 Geo. IH. 


Vide iv'.pxa. 


OF RETURN OF PREMIUM. [Chap. XIX 

Accordingly in another action for return of premium, tried 
before Mr, Justice WilleSy on the northern circuit, where a ver¬ 
dict had been given for the plaintiff, upon a motion to set aside 
the verdict, and to enter a non-suit, a decision, similar to that 
of Bermon v. Woodhridge was made. The insurance was ‘‘ At 

andfrom Jamaica to Liverpool^ warranted, to sail on or before 
“ the first of Aii^t, premium twenty guineas per cent, to return 
‘‘ eighty if she sailed with convoy.^* The ship did not sail till 
September and was lost. The jury apportioned the premium, 
and gave the plaintiff a verdict for eight guineas, the de¬ 
fendant having paid eight for the convoy into court, whicli 
was allowing four for the risk run by tlie defendant at Ja¬ 
maica. 

Lord Mayisfeld. — “ It would be endless to go into enquiries 
about the risk at Jamaica. It appears on the evidence to be 
different on different skies of the island. Besides the parties 
have divided the risk, with respect to convoy; for it is a pre¬ 
mium of twenty guineas, to return eight, if she sail with con¬ 
voy: but tliorc is an absolute warranty as to the sailing, aiul 
nothing said of the proniiuni.” 

Mr. Justice Willcs thought the premium should be appor¬ 
tioned. 

Mr. Justice Ashhurst and Mr. Justice Buller agreed with 
Lord Mansfield^ the latter observing, that as the parties have 
not considered it as two risks, nor estimated the risk at Ja- 
maica^ihe Court cannot do it for them. In all the insurances 
from Jamaica^ the policy runs “ at and from,*’ and though 
in many instances the voyage has not begun, yet there never 
w'as an idea of the premium being returned, and that no usage 
was found by the jury. The rule for entering the judgment 
of nonsuit was made absolute. 

I am aware that the <Iecision in this case may seem to clash 
with what fell from Lord Manfieldy in delivering his opinion 
in the case of Tyries. Fletcher; in which he put a supposed 
case of an insurance “ at and from, provided the ship shall 
sail on or before the first of August.^* In such a casc,HisLordship 
obseived, as then advised^ he Jiould incline to think it a divi¬ 
sible 
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sible risk. In this place, it would be sufficient to observe, in 
answer to such an objection, that the opinion then delivered 
by Lord Man^eld was a mere obiter dictum upon a point, 
arising only in the course of argument; in which case the 
greatest abilities are liable to mistake. But His Lordship de¬ 
livered that opinion, with a wise and prudent reservation, 
that, as at present advised, he thought so and so: and it re¬ 
flects no discredit upon any man, however renowned for 
knowledge, to alter an opinion upon mature deliberation. 
There is, however, one very obvious distinction, upon whicli 
the Court relied much, between Meyer y. Gregson, and the 
case put in Tyriev, Fletcher: for in the latter, the insured has 
used a most significant word [provided) to mark the difference 
between the two parts of the risk; at and from, provided she 
sail, In the former, the insured has expressly provided 

for a return of premium, in case the ship sails with convoy; 
Why did he not use the same precaution, lest she should not 
sail by the day limited? Having done it in the one case, it is 
fo be presumed he did not mean to do it, or lhat the insurer 
would not consent that it siiould be done, in the other: and 
as the parties liad not tlivitled the risk themsehet', the court 
could not do it for them. 


In another case upon an insin mcc at and Iroin any port 
** or ports in Jamaica to London, j'ollowing and cuiiunenciiig 
on her first arrival there, warranted to sail wltli convoy 
from the place of rendezvous to Great Britain,'' the same 
ijucstions were again agitated. Rut as the counsel difiered 
upon the evidence given at the Irir.I, the main question was 
not fully discussed by the Court, but as sent back to a new 
trial. 


The last case upon this subject was aiso an action for a re¬ 
turn oi‘ llic premium. The policy was “ at and from Jamaica 
to London, warranted to depart with convoy for the voyage, 
and to sail on or before the ist of August, upon goods on board 
a ship called l\ie Jamaka, at a premium of i z guineas jucr 
cent.^' The ship sailed from Ja?naica to London on the 31st 
cyi July 1782, but without any convoy for the voyage. At the 
trial before Lord Manfdd, the jury found a verdict for tlie 
plaintiff, subject to the opinion of ilic Court upon a ca-se, 

o o ^latingf 

•V O 


Gale V. 
Machell, 

B. R. East. 
25 Geo. in. 


I .org V. 
Alien, B.R. 

25 Gey. III. 



OF RETURN OF PREMIUM. [Chap. XIX. 

stalling the facts already mentioned, lu addition to which, 
they exi^ressl^ find, that it is “ the constant and invariable 
‘‘ usage in an insurance, at and fi'om Jamaica to London^ 
Warranted to depart with convoy, or to sail on or before the 
ist of Augusty when the ship does not depart with convoy, 
“ or sails after the rst ot' August^ to return the premium, de- 
ducting one hs\]i'j)er ccnlJ* 




VideMe'jer 
V. Greg5»ou. 


Lord Man^ld, — An insurance being on goods war¬ 
ranted to depart with convoy, the ship sails without convoy; 
and an action is brought to recover the premium. The law is 
clear, that if the risk be commenced, tlierc shall be no return. 
Hence questions arise of distinct risks insured by one policy or 
instrument. My opinion has been to divide the risks. 1 am 
aware that there are great difficulties in the way of apportion¬ 
ments, and therefore the Court has sometimes leaned against 
them. But where an cxpi'css usage is found by tlie jury, the 
difficulty is cured. They oflered to prove the same usage as 
to the tVestJridies in general; but I stopped them, and con¬ 
fined the evidence to Jamaica,^^ 


Mr. Justice IVillcSy and Mr, JmtiCc As/z/no'slf concurred 
Hi.^ Lorclrdiip. 

Mr. Justice Bidler, — The counsel for the defendant did 
right in his argument to make the chief question, Whether 
parol evidence of tliis usage ought to have been received ? In 
mercantile cases from Lord / 7 u//'s time, and in policies of in- 
Eux'ance in particular, a great latitude ol construction as to 
usage has been admitted. By usage, places come within the 
policy, M’hich are not expressed in words; usage explains and 
even controls the policy. The usage here found by the jury 
is universal: and though in some cases one half per cciiL may 
be a small premium for the risk at; yet the underwriters arc 
aware that it is so. In Ueyer v. Gregson^ no usage was found. 
Besides in cases of lliis kind, where every thing is left to the 
whim and caprice of a jury, 1 lean much against them. 
Here a general and certain usage is found; and no incon- 
veiiience can rcsull from it.^* 
plaintiff. 


T\iQ jmica was delivered to the 


From 
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From the tenour of all these cases it should seem, as Lord 
Mansfield said in the case of Long v. Allen^ that so many 
difficulties occur in apportioning tlie premium, that the Courts 
are often obliged to decide against it, unless there be some 
usage upon the subject. Even in the case of Stevenson v. 
the jury found that it had been usual to divide the risk; and 
although the Court rejected the usage for uncertainty, because 
it did not ascertain what proportion of the premium should be 
returned; yet they expressly say, that it serves to shew what 
the idea of the mercantile world is upon the subject. If, in¬ 
deed, we look back to all the cases reported in this chapter, 
we never find an apportionment take place, except vaStevenson 
V. and Long v. Allcn^ on account of the difficulty, unless 

there be some usage, as in those cases, to guide and direct the 
judgment of the Court: and of late years one has known no 
instance of an apportionment occur. 

Before this chapter is concluded, it will be proper to observe. Vide ante, 
that in the case of Bond v. AW/, which was so often mentioned 
in the argument of the case', upon apportionment, the ques¬ 
tion never arose. In llial case, the two material questions 
were, as may bo seen by a refiavncc to it ij^the two preceding 
chaj)tors of this work, whetlicr the ship had complied with a 
warranty of sailing by a particular day : and whether in going 
to the place of rendezvous for coiu'oy, she was guilty of a wilful 
deviation. It was proper to mention this, to prevent miscon- 
'^truction; and it was also taken notice of by Air. Justice Bulkr^ 

Ml (he (11^0 of Loz/if V, Allen. 
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OJ' the Proceedings upon Policies of Insurance. 
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Vide il»e In- 
(redu;tion. 


XN the present chapter, it is intended to point out in what 
manner, and by what form of legal proceeding, a man, who 
has insured property, and has sustained a loss, is to recover 
aganist the underwriters upon the policy. We have formerly 
seen, that the Court of Policies of Insurance fell into disuse, 
and the reasons why it did so : since wliich period all questions 
of this nature have been decid(‘d by the usual inode of trial, 
known to tho l:i\vs and conslitution of this country, namely, 
the trial l)v iurv iii llie Courts of common law. Cases oi this 

^ \j ^ 


nature ai e nr/t the .-iibjtcL (d‘ emjuiiy even in a Court of K(|uitv, 
because tiie denutStl is jilainlv. a demand at law; and the loss 
and damage paistained are as much the object of proof liy wit¬ 
nesses, as any other species of damage wliatcver. This was 
decided by a decree of Lord Cihancellor A 7 //g, whose opinion 
was afterwards confirmed by the House of Lords. 


\>c lYj.etofr 
and ethers 
V. the Gd- 
> cinor diici 
C )mp«ny of 
il'C London 
yV'^sui.iDcts 
^ I’ro'.'n’s 

Pari. Ca'.s, 
5 ^ 5 - 


In the year 1720, some merchants at 0 .v/e;n/ sri uj) a trade 
to the Ecii^t-Lidies , and among others, one Jr/v/CA 'Marl- 
cainj) cTjuippcd a slii]-) called the Flamhia^ l()i* a voyage to 
Ckino^ whereiu several persons were coiiceniod. Mackamp 
had the care and direction of the ship, and gave receipts 
to the several persons conccriKnl, for the monies thiy paid, 
promising to be accountable to them for their respective 
proportions of tlie net profit of the voyage. I'hese transac¬ 
tions being carried on mostly at O^te.ndox Afdivrrp, the several 
per;ons '^'ho had a mind to be concerned in the undertaking, 
ga^e din'ctions to their cori’esptnidents at those places, to 
f)ay Alarlcamj) wliat sums they thought fit, and to takt* 
his rcieipts lyj- feaine. The appellants gave directions 
to one Cvnniuck to pay several large sums to Maclcamp^ on 

account 
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account of the said undertaking; and accordingly Conninclc 
paid him divers sums amounting to 35,000 guilders, and 
took distinct receipts for the same, according to the propor¬ 
tion for which the appellants wore concerned therein; he also, 
by the order and direction of the appellants, and for their 
use or benefit, agreed with the respondents to insure on the 
said ship the Flandria^ 5000/. and by a policy, .dated the 26th 
day of1720, this insurance was effected, at a pre¬ 
mium of I'll, per cent. The ship sailed from Ostend^ in order 
to proceed to China; but on her way was seized at Bencoolen^ 
in the East Indies^ by the governor, being an English settle¬ 
ment, and the ship and cargo were confiscated. The appcl« 
lants, upon notice of this event, applied to the respondents 
for payment of the 5000Z. insured, and produced to them the 
several rcceijits for their rcsper.tlve interests in the ship, 
and affidavits affirming the several sums therein mentioned, to 
have been really and bond paid. But the res}iondents re 
fusing to pavi or make any satisfaction to the appellants, thtif 
brought thrir bill in the Court of Cbancenj^ against the ro- 
spondtMits, and the said Conninck^ that the respond-- 

enis 7 night he decreed to pay the appellants the said smn ^;/’^oooA 
interest^ according to their several and respective' share> 
and proportions thereof. To this bill the respondents put in 
a demurrer arnl answer, and to such part of the bill, as sought 
10 com})cI thorn to pay the appellants the 5000/, or to make 
iliern any satisfaction for any loss, which had happened to the 
ship, tliey demurred ; and for cause of demurrer shewed, that 
if the policy of insurance in the bill mentioned was forfeited, 
a proper aclio 7 t ai laxo lay to recorder the moiuy due thereupoJi; 
and that the appc'llants, if they were entitled to such relief 
they prayed by their bill, might have their coiuj)lotc and ade¬ 
quate romeily by an action at law, wlicre such matters were 
properly cognizable, and where the appellants ought to prove 
their interest in, and the loss of the ship. The demurrer 
came on to be argued bt'fore Lord Chancellor King^ when 
His Lordship ordered it to stand over for two months till Con- 
ninck\ answer should come in ; and if the appellants did not 
procure such answer in two months, the demurrer was to be 
allowed. Conninck accordingly put in liis answer within two 
months, and thereby admitted, tliat he made the assurance in 
ills own jiatne. in trust mid for the benefit of the appellants ; 

but 
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hut said he did not care to permit the appellants to bring any 
action against the resipondenU hi hu name ^ he being advised, 
that if any such action should be brought and they should not 
prevail therein, he would be personally liable to pay all the 
Costs and charges occasioned in consequence thereof. In sup- 
I>ort of the demurrer it was urged, that the appellants’ demand 
was plainly ji demand at law, as they had nothing to prove 
but their interest, and the loss of the ship, which were facts 
proper to be tried by a jury. There was no equity suggested 
by the bill, but a pretended difficulty to produce witnesses; 
and that their trustee refused to permit them to bring an ac¬ 
tion in his name; that the former objection might with equal 
reason be suggested in almost every case of a policy of insur¬ 
ance ; and the latter appeared manifestly to be thrown into tlie 
bill, merely to change the jurisdiction, and it was in a great 
measure falsified by the trustee’s answer, for he did not say 
that he ever refused, but only that he did not care to permit his 
name to he mode use If bills of this kind wore encouraged, 
it would be easy to bring all sorts of property to be tried in a 
court of Equity. 

Upon these reasons, Lord King allowed thcdenuirrcr; ant! 
upon an appeal to the House of Lords, after hearing counsel 
upon it, it was ordered and adjudged, that the same should he 
dismissed ; and the order coniplaincd oii affirmed. 

There? may, it is true, be cases, where an application to .1 
court oi' Equity on the part of the insured, is strictly proper- 
and will be entertained. For instance, if the trustee in a po¬ 
licy of insurance do actually refuse his name to the cestui qio 
trust in an action at law, there may be somepi etencc for goiiig 
into a court of Equity, as Lord has once observed. 

Or ifi from a concurrence of circun}stances, the [)ersoiiS3 
whose testimony is requisite to the decision of some disputed 
facts, reside abroad, the Court of Chancery will grant a com¬ 
mission to examine those witnesses. But it is not upon a mere 
general trust, or the loose suggestions of any of these fact?, 
that this extraordinary interposition will take place. 

4 

There arc also cases, in which the insurers may go into 
Equity, to obtain iiijunctionb to slay the proceedings against 

tlicin 
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them at law: as in the last case mentioned, wheiG the evidence 
of persons abroad is requisite for their defence; in which situa¬ 
tion, they shall have a commission to examine w itnesses abroad, 
and an injunction to stay proceedings at law in the mean time. 
Another ground for an application to a court of Equity, is a 
suspicion of fraud on the part of the insured, and of which 
I fear the chapter on fraud produces too many instances: in 
such cases the Court will compel the party charged to make 
a full disclosure upon oath of all the circumstances that arc 
within his knowledge; and to deliver up all papers and docu¬ 
ments, that are at all material to the question. But except in 
these instances, all issues upon policies of insurance must be 
tried in the courts of common law. Even if the parties, by a 
clause in the policy, agree that in case of a dispute, it shall be 
referred to arbitration, that will not be a sufficient bar to an 
action at law; provided no reference has been in fact made, 
nor is depending. 

Thus in an action upon a policy of insurance it appeared, 
a clause was inserted, that in case of anj' loss or dispute 
about the policy, it should be referred to arbitration : and the 
plaintiff averred in his declaration, that then* had been no iv- 
terence. Upon the trial at Guildhall^ the jioint was rescrveii 
for the consideration of the Court, whetlior tins action wouhl 
be before a i*eference had been made; and it was liekl by the 
wliole Court, tliat if there had been a reference depending, 
or made and determined, it might have been a bar; but tlic 
agreement of the parties cannot oust this court: and as no 
reference has been, nor any i.s depending, the action is well 
brought, and the plaintiff must have judgment. 

Having thus seen in what courts the party injured in the 
contract of insurance is to seek for ri*drcss, let us now con¬ 
sider, by what form of action that redress is to obtained. The 
act of parliament, by which the two Insurance Companies 
were erected, ordered, that they should have a common seal, 
by affixing which, all coiporato bodies ratify and confirm 
their contracts. Hence a })olicy of insurance made by the 
Royal Exchange Assurance Company, or the London Assu¬ 
rance Company, is a contract under seal; and if the contract 
i'- broken, ihe proceedings aeaijwt these Companies must be 

by 


Vtilc c. ro. 


KiV. V 
Hollister, 

I’. J ti{'rnp- 
■*.•1) V v’hsr 

I 

K 1 '.rmRc''. 
i v,;, It u 
‘Jint n 
r< \ ( iMin in 
n d-ed to re- 
ffr all mnt- 
tr s 16 nor 
to 

Ol''t 

co'it rs (if Kiw 
and cifuiry 
nt their ju- 
lii'-liction. 


6 Geo I 
c. i8. 



OF THE PROCEEDINGS UPON [Chai-, XX, 

by action of debt or covenant. From this circumstance u 
great inconvenience arose; for under the plea of the general 
issue to an action of debt or covenant, the true merits of the 
case could seldom come in question : but in order to bring 
them forward, it became necessary to plead specially. This 
was attended with such a heavy expence, such great delays, 
and frequent applications to courts of equity for relief, that 
the legislature at last interposed, and enacted, “ that m all 
II Geo. I. actions of debt to be sued or commenced against either of 
'-43' « corporations, upon any policies of insurance under 

“ the common seal of such corporations, lor the assuring of 
any ship or ships, goods or merchandises, at sea or going to 
“ sea, it should and might be lawful to and for the said cor- 
porations, in such action or suit, to plead geyieralhp Hint 
ihep owd 7\oihwg to the plaintifl' or plaintifts in such suit 
“ or action ; and that in all actions of covenant^ which should 
be sued or commenced against either of the said corporations 
upon any such policy ot assurance under the common seal 
“ of such corporation for the assuring of any ship or ships, 
goods or merchandises, at sea or going to sea, it should 
and might be lawful for tlie said respective corporations, in 
“ such action or suit, to plead generally, that thn^ had 7w{ 
broke the covenants in such policy contained, or any of 
them ; and if thereupon issue sliould be joined, it should 
and might be lawful fur the jurv, if tluy should sec caus'*, 
“ upon the trial of such issue, to find a verdict ibr llic plain- 
“ tifi'or plaintiffs in such suit or action, and to give so much, 
or such part only of the sum demanded, if it be an action 
of debt, oi so much in damages, if it be an action oi' cove- 
‘‘ nant, as it should appear to them, u])oii the evidence given 
“ upon such trial, such pluiutilFor plaintili's ougiit in justice 
to have ” 

.'/.Geo, 3 .’ In a subsequent act of parliament the following clause is 
inserted, “ that if any action or suit shall be commenced, 
bi*ought, or prosecuted against the corporation of the liopal 
“ Exchange assurance of liouses and goods from fire, by any 
‘‘ person or persons, bodies politick or corporate, for or con- 
cerning any assurance or assurances by the said recited 
charier, or hereby authorised to he made, or relating to 
‘‘ tl)e powers hereby granteu, or concerning any other inaUcr 

“ 01 
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or thing herein or in the said charter above recited con- 
taincd, the said corporation and their successors may in 
such action or suit plead the general issue, and give the 
special matter in evidence.” 

Tlie charter recited in the act is that, which enabled the 
company to make insurances for lives and against fire; and 
therefore it should seem (a similar act having past respecting 
the LoJidon Assurance Company) that in insurances on lives, 
and insurances against fire, both these companies may plead 
the general issue, as they might by virtue of the statute 
II Geo. I. in cases of marine insurances. 

Since the three first editions of this work were published, 
ail act of pai'liament passed,enabling His Majesty to ^incorpo¬ 
rate, by charter, a company to be called. The Globe Inmrance 
Co7npa7iy^ which charter shall empower them to make in¬ 
surances upon lives; or on liouscs, warehouses, goods, ships, 
\'essels', bai-gcs, and other crafr, with their cargoes, in port, 
or used on navigable canals, fanning stock, and all other pro¬ 
perty, against loss or damage by fire, within Great Britain or 
Ireland^ and an}' other parts abroad, within His Miijesty’s 
dominions or not; and for other purposes hereafter to be 
mentioned in their proper place. 1 only allude to this new 
corporation at present, for the purpose of stating, that by the 
9 th section of the act of incorporation above quoted, tlie 
same pleas, and the same power to the jury to assess tlie 
damages which shall actually appear to be due, arc given, in 
tiic case ol' 'The Globe Insurance Company, as were given tu 
die Royal Exchange and Eondon Assurance Companies by 
the acts lately recited. Thus it stands with respect to tho 
corporations. 

Wherever the contract of insurance is entered into with a 
jirivatc undcrwu'iter, it is done by the insurer merely sub¬ 
scribing his name to the instrument, which is no more than 
wiiat is called by the lav/yers a simple contract; the remedy 
for a breach of which is by an action of asisumpsiiy or an 
action upon the case founded upon the promise and under¬ 
taking of the insurer. Tlicre arc, however, it is to be observed, 
two kinds of actions of assumpsit: the one, what is denominated 

a general 
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a general indebitatus assumps2%in which the plaintiff states gene- 
jieraJly, that the defendant^being indebted to him in so much mo¬ 
ney for goods sold, &c, or for money lent to the defendant, or 
for money had and received to the use of the plaintiff, in 
consideration thereof vndertook and promised to pay the 
amount; the other is called a special assumpsit^ which must 
always be founded on some particular or special agreement. 
The former can never be used as the means to recover upon a 
policy of insurance. The only cases, in which it can be at 
all used with respect to this contract are, where money has 
been paid by mistake to the insured by the insurer, upon the 
supposition of a loss, when in fact there was none; a rule 
which liolds, whether the n)oncy was paid through the fraud 
or mistake of the receiver; or where the insured wishes to 
rci over back the premium which lie has paid to the insurer. 
In these cases, the proper mode is to bring an action of hide-* 
hiiatiis assumpsit for money had and received to the plaintiff’s 
use: and therefore in almost all actions upon policies of in¬ 
surance, it is usual after the count for the special assumpsit^ to 
add one or two general counts; that if the policy should be 
.'■et aside, and the contract declared void, the insured may at 
least be enabled to recover the premium. 

s 

It being thus evident, that the proper form of action, in 
oulcr to recover upon a policy of insurance, is a special 
founded njwin tlie express contract of the person 
who .signs it; it will follow as an iiniaediate consequence, that 
the first thing wiiich is necessary for the plaintiff to insert in 
his declaration, or state of the case, will be the policy itself, 
because that is the foundation of the whole. He should also 
stale, that it was tdsjntd bv the defendant. The next aver- 
ment will be, that in consideration of tlie premium being paid, 
the defendant hnd undertaken to indemnify against the losses 
specified in the jiolicy. We saw in the first chapter of this 
book, that the premium was the consideration upon which tlie 
whole contract rented; and that by the custom, the receipt of 
the premium w as acknowledged in the body of the policy. It 
is then necessary for the plaintiff to allege that goods and 
merchandiscs were laden on board to the amount of the sum 
insured, and^lhat the plaintiff was interested therein; or if the 
insuiance be upon the ship, the insured’s inlcrc&t must, in the 
lo sam* 
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same manner, be averred, {a) The next material averment 
that the property insured was lost, and by wh^l^ means that 
loss happpened ; in stating wliich the plaintiff must bring it 
within one of the perils insured against by the policy: but he 
must always state it according to the truth, {b) Thus he ought 
to slieAv, that it was by perils of the sea, by capture, by fire, 
by detention, by barratry, or any of the other perils mentioned 
in the policy- • 


Where the loss had been by barratry^ the breach was thus 
assigned, the proceedings being at that time in Latvia per 
fraudeniet negli^enfiam navh depressa et submersafiut^ 

ct totaliler perdita cl amissa fuit^ and it was insisted, that this 
was not within the meaning of the word hayratrij^ but thcbreach 
should have been express, that the ship was lost by the harralru 
of tlie master. 


Knight V, 
Cambridge, 
2Ld Ray in. 
1349 * 

J DlfX 5^^!, 


The Court were unanlnumsly of opinion, that there was no 
occasion to aver the fact in tlu^ very words of the policy ; but 
if the fact alleged came within the meaning of the words in the 

(<2) III Nantes V. Tkonipsony % liasi^s Rtp, 585. the Court of King’s Bench 
unanimously decided, ufter time taken to deliberate, and after two argu¬ 
ments at the bar, that a declaration on a policy of insunnu e jiccd not aver 
any interest in the assured, though there be no such words as “ inte¬ 
rest or no interest” in the policy. This case has been removed by writ of 
error into the Exchequer Chamber^ but though it haa been twice argued, 
no juflgincnt has as yet been pronounced, 1809. This judgment was 3 T a'lr 
reversed in 18ii, in a cause of Cousins v. Nantes. ' 

(^) In the case of V. fVit/rinson, z Tauni. zx'j. the declaration 

alleged, tliat the plaintiff was iutensted at the time of eticcting tlic policy 
aiidofthc loss, it was held tliat this averment uas satisfied by provinerw/e- 
restat the time of the loss, tlic otlicr being innmitcriu!. 

In Peppin v. Solowons, 5 'Term R(p. 496 a declaration alleged that the 
ship sailed after the policy was effected, wherear^ she had sailed and 

the Court held it to be quite iinmatcrial, provided she had sailed upon the 
voyage at all. But it must appear by the declaration that the risk had 
attached, and tliat the loss took place, during the voyage insured; and 
therefore wherewere insiu*cd, and the declaration averred, that afte. 
the loading of tlie goods, the ship depm'ted 01; her intended voyage, and 
while in the course of her voyage was losi^ the Conrt of Comiuon Pleas 
held this averment to be material, and ai: the fliip was lost before slio lifd 
completed her cargo, and at her mooiing ., the iuoiucd could not rcro'11. 

Sec Abitbol v, Bristow^ 4 Marshy i jy. 
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pullrvjit was sufficient. Barratry imports fraud, and he that 
cojiiniits fraud, may properly be said to be guilty of a neglect, 
namely, a breacli of duty. 

It is true that the practice at present, as I have reason to be¬ 
lieve from precedents which I have seen settled by the ablest 
special pleaders, is to aver such a loss to have liappened “ by 

the barratry of the master or mariners/' 

•r 

If the plaintiff in his declaration allege, that a total loss has 
happened, and lay the damages as for a total loss, it shall be no 
bar to his recovery, though he can only prove a partial loss: 
for in an action for damages merely, a man may always reco¬ 
ver less, but never 7?iore than the sum he has laid in his decla¬ 
ration. A contrary doctrine was once attempted to be main¬ 
tained; but was unanimously overruled. 

The case, in which it was so determined, came before the 
Court upon a tjuestion reserved by Lord Mansfield at 'Nisi 
Prms at GniUihaU, upon an action on the case, on a policy of 
insurance. The iirsuraiicc was made upon one-fourth part oi 
the slnp Eneoura^enienl, and of its cargo, from Greenland to 
I^ondon, free from averag(? under a certain value, from the ice. 
The plaintiff declared upon a total loss of the ship ; the declara¬ 
tion expressly stated a total loss o( it; and the were 

laid for a total loss. But the evidence only proved an average 
or partial loss ; it was not attempted to prove a total one; and 
it was only shewn that the ship had received some damage, 
which little more than 50/. would have repaired, 'fhe defen¬ 
dant's counsel objected at the trial that this evidence did not 
support the plaintiff's declaration." They also represented the 
practice to have been on their side ; namely, that proof of a 
partial loss was not sufficient to maintain a declaration for a 
total loss. A verdict was taken for 20/. as for an average loss: 
but it was agreed on both sides that the verdict should be sub¬ 
ject to the opinion of the Court, ‘‘ Whether it was maintain¬ 
able in point of law." If the Court should be of opinion that it 
was, the verdict was to stand ; but if the Court should be of a 
contrary opinion, the plaintiff was to have a judgment of non- 
.stiit against him. 


Lord 
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Lord Man^eld. — At the trial it appeared to me, and • 
the jury thought, that the present case could not be considered 
as a total loss. The defendant’s counsel objected, a(s they do 
now, that the juiy could not take a partial loss into their consi¬ 
deration, upon an express declaration for a total loss; and I 
understood from them, that the practice supported their ob¬ 
jection. Mr. Notion^ who was counsel for the plaintiff at the 
trial, then argued to the contrary upon principles*; and he also 
cited the case of Walker v. The Royal Exchange Assurance 
Company But that case does not prove much; for that was a 
total loss. I was satisfied upon principles, provided the 
practice did not interfere with them, which 1 was then told it 
did. I chose to put it in such a shape, that the opinion of the 
Court might be had without delay or expence. No hardship 
was done to the defendant upon the quantum of the damages 
found: for the plaintiff took a great deal lec$ than it clearly ap¬ 
peared on the evidence that the loss amounted to. I cannot 
hear of any such determination as can support the objection 
that has been made by the defendant’s counsel. Tlierefore it 
stands singly upon principles. And upon principles it is ex¬ 
tremely clear, that the plaintiff may, upon this declaration, re¬ 
cover damages for n partial loss. This is an action upon tlie 
case, whicli is a liberal action ; and a plaintiff may recover less 
than tl)c grounds of his declaration support, though not more* 
This is agreeable to justice, and consistent with his demand. 
Here are two grounds of the plaintiff’s declaration; namely, 
the policy, and the damage to the ship. As to its being a total 
or a partial loss, that is a question more applicable to the 
quantum of the damages, than to the ground of the action. Tlie 
ground of the action is the same, whether the loss be partial or 
total; both are perils within the policy. As to the defendant’s 
not coming prepared to defend a partial loss: this indeed 
would be an objection if it were true. But the defendant does 
in truth come prepared to shew, that either no damages had 
happened at all; or at least, that damages have not happened 
to such a degree as the plaintiff has alleged m bis declaration; 
or, that he did not sign the policy. As to the effocts of a judg¬ 
ment by default, the defendant codd not have been hurt by a 
judgment by default. For the pbuntiff could not have reco¬ 
vered, even upon a writ of enquiry, any greater damages than 
he could prove to tlm jury sworn to assess them, that he had 
VOL. II, R R actually 
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actually suffered. If the present objection were to prevail, it 
would introduce the addition of unnecessary counts in declara¬ 
tions, and an enormous swelling of the records of the court. 
It is more convenient to lay the case short, than prolix. 
There is no proof of any practice contrary to the principles. 
It was the apprehension of such contrary practice, that was 
the only occasion of my having any doubt at the trial. I am 
now fully satisfied, that the plaintiff may recover either the 
Xfoholti or less than he has laid; and therefore this Verdict ought, 
in my opinion, to stand. In an ejectment for more, the 
plaintiff may recover less : it is every day’s practice.” 

Mr. Justice Deyiison concurred, and thought it a very plain 
case. It is an action for damages for the loss of the ship- 
Now, in an action for damages, the plaintiff is to recover hk 
damages according to his proo^ pro tanto ; but he is not, in an 
action for damages, obliged to prove all that he has alleged- 
If it had been an action of covenant for pulling down a house, 
would not the plaintiff be entitled to recover damages for 
pulling down ffalfihe house, provided he had proved that the 
defendant did it? This is no variance of the evidence from 
the declaration; the evidence tends, in a certain degree, to 
the proof of what is alleged in the declaration; it is not ne¬ 
cessary to lay two counts in such a declaration as this. 

Mr. Justice Foster was of the same opinion. 

Mr. Justice Wilmot. — “ In actions for damages, the plaintiff' 
may recover all, or for any part; the damages are severable, and 
may be given pro tanto. Here damages are laid for a total 
loss, w'hich is only the measure of the damages; and the plain¬ 
tiff proves a partial loss; which only affects the measure of the 
damages, but is no variance from the allegations contained in 
the declaration. If this had been a judgment by default, yet 
the plaintiff could not, even in that case, have recovered 
damages for any more loss than he was able to prove under 
the writ of enquiry of damages. And as to the defendant's 
not having sufficient notice that he should come prepared to 
defend against a partial loss, I think he had sufficient notice to 
come thus prepared : /or he ought to come prepared to prove, 

that no damage at all happened.” If any at all happened, 

Ik 
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he will be liable tanioy if it be proved.” 'Vhe postea was 
delivered to the plaintiff. 

Every declaration upon a policy of insurance must now Cousins v. 
contain an averment of the persons interested in the policy; 3Taun!*ii3. 
and that averment must be proved as made. Upon a writ of 
error in the Exchequer Chamber these points have been de¬ 
cided, upon a demurrer to a declaration. A wdgering policy, 
and a policy on a real interest are contracts perfectly distinct 
in thefr nature and incidents: and it must appear on the face 
of the policy, of which of these species the contract is. If the 
policy be in the common form, it is to be considered as a po¬ 
licy on a real interest; and if it be a policy on a real interest, 
the declaration must allege in whom that interest is vested. 

In a declaration on a policy, the plaintiff, who was an agent, P?.?e v. Fry, 
averred in his declaration, that Messrs. Il 7 jde and Hobbs were at 
the time of loading, at the time of subscribing the policy, and 
until the time of the loss, interested in the commodity insured 
to a large amount, viz. to the amount of all the money ever 
insured thereon; and that the policy was made for their use, 
risk, and benefit. It appeared in evidence that, prw 7 ' to the 
policy^ Hyde and Hobbs had permitted another mercantile 
house to take a joint concern in the corn : and it was objected 
that the fact so proved was in direct contradiction to the aver¬ 
ment in tlic declaration. 

f 

But Lord Eldon^ Heathy Hooke and Chambre^ Justices, 
were of opinion, that there was a sufficient interest throughout 
tlie entirety of this cargo, notwithstanding other persons had a 
beneficial interest in a part, to support the averment in the de¬ 
claration ; and that the spirit of the act of the 19 Geo, 2. only 
requires that the policy shall not be a gaming policy, (a) 

An 

(fl) Since this decision, I have found a MS. case of Hiscov v, Barrett^ 
at Guildhall, December 1747, in which Lord Chief Justice Lee held 
accordingly. MSS, penes me. And sec also Perchard v. WhdnwTe.^ 

2 Bos, (|* Pull, 155. note. Where Bullcr Justice held, that if A, and B, 
declare upon a policy, and aver the interest in themselves, it is not 
a fatal variance, though it shall appear that G, became interested after 
the policy elfceted, and before the action was brought. A late case 

K R S? in 
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An attempt was also once made to nonsuit a plaintiiF, because 
the declaration alleged that he had a smaller interest than he 
appeared in proof to have. But this attempt also failed. 

V. Re¬ 
fers, Sitt. at 
Guildhall, 

Hit. Vac. 


Lord Manj^eld overruled the objection, saying, that this* 

sufficient evidence; fox omne majus confinet m 

se minus* (a) 


It was an action on a policy of insurance, in which the decla¬ 
ration stated, thattbc plaintiff was possessed of one-third of the 
ship on which the insurance was made. It was proved that 
the plaintiff h&d purchased the whole ship at one period; and 
aa there was no evidence to shew that he had since parted 
with any share of it, the counsd for the defendant insisted, 
that the plaintiff had not proved his declaration, which alleged 
him to have but one-third. 


Carruthers 
SheddcD, 
X M^rsh, 

4 X^* and 
6Taun.Z4. 


Bell and 
others r. 
Ansley, i6 
£aic,i4Z. 


Cohen v. 
Htnnam, 

5 'I'eunt. 

xoi. 


in the Common Picas seema to support tlicsc cases. Two perbons 
trading umlcr the firm of Doioric^ and Co. engage in an advcniiirc, 
and aftervrards receive two others ns sharers therein. A policy is cffi rtcrf 
on account of 2 >. and Co. and a loss having happened, the interest is 
averred to be in Dowriek and the original parties. Other counts 

stated the interest to be in the other parties, but a Judge had ordered them 
to be expunged. The jury were asked to say, whether all theadventnrer-; 
were intended to be included. They found they were, and the Court con¬ 
curred, and held that the declaration was sufficient. But it seems quite 
impoisible to support any of these cases to their extent since the cases of 
Beil and others v. Ansle^t and Cohen v. Hannam. 

In tile former of tlicsc, it was held that joint owners of property insured 
for their joint use and on their joint account, cannot recover upon a count 
on the policy, averring the interest to be in one of them only. Lord Blicn-- 
borough, in delivering the judgment of the Court, endenvours to distinguish 
it from Pagev, Prt/, but abandons the case of Hiscox v. Barrett. 

And the Court of Common Picas, in the following year, held, that if 
two persons were jointly interested in property, and effected an insurance, 
and in declaring, insert two counts in the declaration, one averring interest 
in the one partner, and the sec^ond, in the other, the plaintif!' can recover 
on neither; and Lord Chief Justice Mansfield, in delivering the judgment, 
said, the Court were of opinion, that the judgment given in tlic ease of 
BcU V. Aiisiey was right and welt founded. 

(/r) But if the plaintiff in this case had the whole ship. It seems that he 
could never bring another action fof tiic other two tliirdii; because tliat 
would be a i.pUtting of action i. 


\Vc 
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We have seen tliat policies of insurance are seldom effected 
by the party himself really interested, but generally by the 
intervention of a broker employed by the insured, who 
transacts the business with the underwriters as attorney for bis 
principal, from whom he receives his instructions, and from 
which, if he deviate, he is answerable to his employer in an 
action on the case; like any other person who undertakes any 
office, employment, trust, or duty, and who thereby impliedly 
undertakes to perform it with integrity, diligence, and skill (a) 
It is also common for the broker to open the policy in his own 
name, at the same time declaring for whose use, ben^t, or in¬ 
terest, the same is made; how far such declaration is neces¬ 
sary we have formerly explained. As the policy may be made 
in the name of the broker, so also may the action be brought 
in ills name, as was done in the case of Godin and the Royal 
Exchange Assurance Company, and a variety of other cases. 


3 filackst. 
Com. i68. 


a; Geo. 3. 

Vide ante, 
c. I. p. 19. 
and see also 
28 Geo. 3* 
c 36. ante, 

р. 20. 

T Burr. 490. 
Vide ante, 

с. 15. 


As tills contract depends so much upon the purest good , 
faith, and the most liberal communication of circumstances, 
relative to each particular case; when gaming insurances, 


(a) As the brokers transact the chief part of the business, and generally Mann v, 
j>ay the premiums, the law has given them a lien upon the policies in their F^eiter, 
hands, so as to enable them to deduct out of any monies they may receive ^ ampb.6o. 
for the assured, not only the premium and commission due on the particu¬ 
lar policies, but the general balance due to them on the account between 
them and their principals. And it has also been decided, that if a broker 
should part with the possession of the policy, so os to lose his lien upon it; 
yet if it get back into his hands for any purpose whatever, the lien revives. 

These points were settled in the case of Whitehead v. Vaughan, Trin. 

25 Geo. 3. in BL IL and of Parker and others v. Carter, m C. P. Trinity 1788; 
both of which cases are stated at length in Mr, Cookd% book on the Bank¬ 
rupt Laws, 6th edit p. 600. But if the policy was ejected by an agent in 
his otirn name, he being an EngtithTnan, telling the broker, that the property 
was neutral, and to warrant it to be so, this was held to be a sufficient no- 
tiheadon to the broker that the par^ acted only as agott, and therefore in 
an action by the foreign principal Against the broker, he can only set off the 
money due for the particular premium, and not the general balance due 
from the Engluh agent to him. Maam v. Henderton, x Eatl't 335- But 
if they hear nothing to the contrary, the brokers may presume the person 
from whom they receive orders to be tiic principal; and they have a right 
to apply the money received to pay the balance, as well after ns before notice 
that it belongs to a third person. But if they pay over any turplus to the 
agent after such notice, Uicy would be liable to repay it Mann v. Forret- 
icr, 4 Canifih* 60. 


R II 3 
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without interest, were abolished by the legislature, in order 
effectually to answer the purpose intended, it became necessary 
to order that a disclosure of all insurances, effected on the 
same property, should be made even after an action brought. 


19 Oeo. 2. 
s. 6 . 


Thus it was declared, That in all actions or suits brought 
‘‘ or commenced by the assured, upon any policy of assurance, 
“ the plaintifTin such action, or suit, or his attorney or agent, 
should, within fifteen days after he or they should be required 
so to do in writing by the defendant, or his attorney or agent, 
declare what sum or sums he had assured, or caused to be 
assured in the whole, and what sums he had borrowed at re- 
‘‘ spondentia or bottomry, for the voyage in question in such 
suit or action.’^ 


In addition to this very w’ise provision, it having appeared to 
the legislature, that some'vexatious persons, notwithstanding 
the perfect willingness of the insurers to pay losses, to which 
they were liable, still persevered in bringing actions, by w^hich 
the defendants were put to great and heavy charges, and had 
no means of paying the money into Court; it was therefore 
enacted, “ That it should and might be lawful for any person 
“ or persons, body or bodies corporate, sued in any action or 
“ actions of debt, covenant, or any other action or actions, 
on any policy or policies of insurance, to iring into Court 
‘‘ any mm or sums of' money ; and that if any such plaintiff or 
“ plaintiffs should refuse to accept sucli sum or sums of money 
so brouglit into Court as aforesaid, with costs to be taxed, 
“ in full discharge of such action or actions, and should al- 
terwavds proceed to trial in such action or actions, and the 
“ jury should not assess damages to such plaintiff' or plain- 
“ tiffs, exceeding the sum or sums of money so brought ijito 
Court, such plaintiff’or plaintiffs, in e%'ery such case and 
cases, should pay to such defendant or defendants, in every 
‘‘ such action or actions, costs to be taxed; any law', custom, 
or usage, to the contrary notwithstanding.” 


Vide iupra. These preliminary steps being taken, the defendant is to 
pul in his plea to the charge or declaration of the plaintiff'; 
which, by the act of parliament, is prescribed to the Assu¬ 
rance Companies, when tl't^y are defendants; namely, that 
they owe nothing, if the action be debt; or if it be covenant, 

II tliat 
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that they have not broken the covenants, which they had un¬ 
dertaken to keep. But in the case of a private insurer, os the 
action is merely an assumpsit; so the answer to it is non 
assumpsit; that is, the defendant has not promised as the 
plaintiff has alleged. Under this plea, the defendant will have 
u right to take advantage of all those circumstances, which, 
us we have seen, will either render Uie policy void, or make 
it of no effect: such as fraud, want of interest, not being sea¬ 
worthy, deviation, non-performance of w^arranties, and all 
other grounds stated in former chapters. 


Issue being thus joined between the parties, the next object 
for our consideration is tlie proofi which it will be necessary 
for the plaintiff to produce, in order to support his case, lliis 
enquiry will be rendered very easy, by reflecting upon those 
allegations, which, as we have before shown, it is incumbent 
upon the plaintiff to insert iii his declaration. We have seen, 
that the policy must be set out in the declaration; and, con¬ 
sequently, the first evidence to be given is, that the defend¬ 
ant’s hand-writing is subscribed to the policy, (a) This, in the 
liberality of modern practice, is seldom required to be done, 
as the subscription is usually admitted; but, in strictness, it 
may be insisted on: and in a work of tliis nature, it is my 
business to point out every thing, which cither party is ex¬ 
pected, or compellable to perform. When the signature is 
once proved, the court and jury are in possession of the ex¬ 
tent of the contract (except as it may be further extended by 


(a) It h now frequently the practice to subscribe policies by an agent of 
the luulerwritcr; and therefore, whetc that is the case, in strictness, the 
authority of the agent ought to be proved. This in fact is srldovz insisted 
upon, tl!C parties in general, when they defend a cause of this nature, in¬ 
tending to try some real or supposed question, eitlier of law or fact. But 
experience in courts of justice informs us that sucli defences arc sojuotinics 
made. So a few years iigo an action was brought upon a policy, in whicJi 
the policy was subscribed by one i/a/c/vow, for the defendant. The witnero 
'Uid lie did not know by what authority, but that Hufi Jiim was iu the 
- oustant habit of subscribing policies for the defendant, and hud done se¬ 


veral for the witness, and for others, to his knowledge. It was objected 
thatmight have done this by some limited pow'er of attorney: 
wliich ouglit therefore to be produced. But Lord Kenton overruled the 
objection, being of opinion that the acts of Tlulcklns held him out to the 
svorld as properly outhorized, and his having subscribed several policies 
was sufficient to charge the defendant, who, and not the plaintiff, ought 
10 prove lus authority to be limited. Nealo v. i E$p. E, 6 j. 


R R I 
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Vide ante, usage), the conditions to be performed on either side, and all 
the otlier circumstances relative to the risk insured. And 
although, ill the course of our enquiries, we have seen fre¬ 
quent instances where the usage and practice of a particular 
trade control and extend the written words of n policy; yet 
in no case shall evidence of any agreement be allowed, which 
directly tends to contradict the policy; for to suffer them to 
be defeated by agreements by parol, not appearing, would 
be greatly to diminish tlicir credit, and to render them of no 
value. 


K.iiiiCN V. 


Tims in an action upon a policy of insurance ** Jrom Arch^ 
angel to Leghm-n^^ the defendant said, that the agreement be- 
ibre the subscription was, that the adventure should begin, 
but from the Do'wns; but this agreement was not put into 
writing. Lord Chief Justice Pemberton said, that policies 
were sacred things; and that a merchant should no more be 
allow ed to go from what lie had subscribed in them, than he 
that subscribes a bill of exchange, payable at such a day, 
sliall he allowed to go from it, and say, it was agreed to be on 
a condition, when it may be that the bill had been negotiated : 
for tliougli neither of them arc specialties, yet they are of 
great credit, and much for the support, conveuicncy, and ad¬ 
vantage of trade. The jury, notwithstanding this direction, 
found for the defendant; but afterwards there w^as a trial at 
bar, and u vcr^lict was given for the plaintiff, according to the 
ojiiniou of the court. 


The poli('y not only jnoves the extent and nature of the 
contract; but it also establishes another allegation in the 
plaintiff’s declaration, namely, that the premium xms jiaid; for 
it was formcri}' shewn, that every policy contains the follow¬ 
ing clause: ‘‘ confessing ourselves paid the consideration due. 
‘‘ unto 21$ for this assuranec hij the assured^ at atid after the rate 
(f per cent^ 

The plaintiff having averred in his declaration, that he is m- 
lcrested to the amount of the property insured, it is absolutely 
necessary that this allegation should be proved. This he must 
do by a production of all the usual documents, such as the bills 
salc^ bills of jKirccls, ur. J tlie costs of the outfit; the biUs of 

ladings 
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lading (a), signed by the master, specifying the goods received 
on board, and for whom he is to carry them, custom-house 
clearances, and every other paper, which may be thought 
necessary to substantiate his right to the property. (^) So if 
the assured has exercised acts of ownership, in directing the 
loading, &c. of the ship; and paying the people employed, 
this lias been held to h^prima fade sufficient proof ol' owner¬ 
ship in the vessel, (c) 




(tt) III addition to the bill of lading, &c. it Is usual to call the captain or 
some other person to prove that the goods mentioned In it were actually 
oil board. The first great cause, in which the law relative to bills of lading 
rainc much under discussion, was in a modern case of Caldwell and others 
V. Bally reported very much at length, and with great accuracy in ist Term 
Keports, p. S05. That case was fully argued at the bar, and very much 
dchated on the bench. Amongst other things the Court held, that a bill 
of lading is an acknowledgement under the hand of the captain, that he 
has received such goods, which he undertakes to deliver to the person 
named in the bill of lading; that it is assignable in its nature; and by in¬ 
dorsement the property is vested in the assignee. That where several bills 
of lading of the same date, but of different imports, have been signed, no 
reference is to be had to time, when they were first signed by the captain: 
but the person, who first gets one of them by a legal title from the owner 
or shipper, has a right to the consignment. And where such bills of lading, 
though different upon the face of them, arc constnu tively the same, and 
the captain has acted bond fidcy a delivery according to such legal title will 
illscliaigc him from them all. But if the intention of the parties appears 
to have been to bind the net proceeds only, in case of the arrival of the 
goods, rni insurance made on account of the indorser, after such indorse¬ 
ment, is good. 


{h) Two partners purchased a ship under a regular bill of sale, conform¬ 
able to the a6 Geo. 3. c- 60. (l ord HawkeAxir^h act.) They afterwards 
took in two other partners, who paid their respective shares in the ship, 
but there was no transfer to them under the direction of the statute: nud 
it was held that the four partners had not an Insurable interest in the 
Jre'ight; for as the right of freight results from the right of ownership, 
these four partners had not shewn in themselves jointly (as laid in the do- 
claration) either a legal or equitable title to the ship. Cumdtn and others 
V. AndenoUf $ Term Rep, 709. and Mank v.Robineony ^Esp. Rep* 98. Acc. 

(r) Amery r. Rodgers^ i Esp. Rep. ao7. and frequently since in many 
vases, particularly in RoherUon v. Frettch^ (4 East's Rep. 130.) which, upon 
other points was much discussed. (See ante, p. 75.) But the whole Court 
held, Lord Ellenborough delivering the judgment, that the property of the 
fillip may be proved by parol evidence of the possession of the assured, 
unless disproved by the produetbn of the written documents of the ship 

under 
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M^Andrew 
V. Bell, 
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373. 


Hibhert %. 
Carter, 

1 Term. 
Rep. 745* 
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Scnit V. 
Porter, 

7 'Verm 
Rep. 158, 

The same 
doctrine had 
been pre* 
viou2»ly held 
by Lord 
Kenyon in 
Christian v. 
Combe, 
a Esp. Rep. 

489. 


Wright V. 
Barnard, 
Sitt. after 
JVI«ch. 1798, 
at Guiidiiali. 
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Bohcme, 

2 Sera.1127. 
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I'he agent or broker of the assured having shewn to the 
niulerwriter the protest of the captain, stating the circum¬ 
stances of the loss of the ship insured, and demanding pay¬ 
ment, it was held by the Court, on a motion for a new trial, 
that the delivery of this paper to the defendant did not entitle 
him to read it, as evidence of the facts contained in it; though 
had the captain been called to give a different account of the 
loss from that' contained in the protest, It might have been 
produced to shew that he was not worthy of credit: but it 
could not be read on the part of the defendant to prove any 
fact in the case; 

So also in an action on a policy on tlie ship, a condemna¬ 
tion of the vessel by a Court of Vice-Admiralty abroad for 
insufficiency, after a survey had upon oath, was offered in 
evidence by the underv^Titers, to prove that there were defects 
in the ship, from which, want of sea-worthiness at a prior time 
was meant to be inferred; but Lord Kenipn rejected the aen- 
tcixccy as evidence of the foots co 7 itamcd in it; though he admit¬ 
ted it to be read to prove the mere fact of a condemnation 
having taken place; and this, notwithstanding an order of the 
Court of Exchequer, directing that it should be admitted in 
evidence, 

A man having purchased goods beyond sea, in order to 
prove his property in the cargo, in an action upon a policy 
of insurance, produced a bill of parcels of one Gardiner at 
Pefersbnrgh^ with his receipt to it, and proved liis hand. 'J’he 
defendant objected, that this was no evidence against the in¬ 
surers; but the Lord Chief Justice allowed it. 

Before the subject of interest is entirely closed, I will lake 
the opportunity of mentioning, what I omitted in a former 
chapter, that if a merchant abroad, wlio is interested in goods 


under the Register Acts. And it was also held that huch parol evidence 
of ownership, arising from possession at a particular period^ was wot (iis- 
proved by producing a prior register in tlie name of another, and a vuluv’- 
rjucnt register to the same person upon a sale under a decree of the Vicc- 
Adrniralty Court, those being perfectly consistent with a title in other 
dersoiis m the mean ime, agreeable to the averment in the declaration. 

Hlld 
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and the freight of a cargo, mortgage them to his creditor 
here for payment of money at a certain day, and by a letter, 
inclosing the biUa of lading, direct an insurance, the mort¬ 
gagor has still an insnrable interest, although the mortgage 
was become absolute, before the letter directing the insurance 
was received: and therefore an action was held to lie against 
the agent for not insuring agreeably to the instructions con¬ 
tained in such letter. 

It is, in the last place, incumbent on the plaintiff to prove 
that a loss has happened, and that by the very means stated in 
the declaration. It is absolutely necessary that this rule should 
be strictly adhered to; for otherwise the insurers would come 
into court prepared to defend themselves against one charge, 
and one species of loss; and they would then be obliged to 
resist a demand upon a quite different ground. This ap¬ 
peared clearly in a modern case. 

It was ail action on a policy of insurance, which came on to Kuten 
be tried before Mr. Justice Bullei\ w'ho nonsuited the plain- 
tiff. Upon a motion to set aside that nonsuit, the follow- i T. Rep. 
ing report was made by the learned Judge. The insurance 
was upo 7 i goods on board the ship Emanuel^ at and from 
Ealmouth to Marseillest warranted a Danish ship; and on 
the policy was this memorandum; ‘‘The following insurance 
“ is declared to be on money expended for reclaiming the 

ship and cargo valued at the sum, which shall be declared 

hereafter. The loss to be. paid, m case the ship does not 
"" arrive at Marseilles^^ and without further proof of interest 
"" than this policy; warranted free from all average, and 

without the benefit of salvage.” It appeared that the plain¬ 
tiffs were propi ictors of the cargo but not of the ship. That 
the ship originally sailed with the cargo on board from Riga 
to Mai^seillesy and that an insurance had been effected at 
Bremen upon the cargo for that voj^age; in tlie course of which 
slie was taken, and brought into Falmouth by an English pri¬ 
vateer. 'riiat a sentence of condemnation had been there ob¬ 
tained, which was afterwards reversed upon the prize having 
been proved to be a neutral ship, but the expences of procuring 
tliat reversal were ordered by the Admiralty Court to be a 
charge upon the cargo. The plaintiff’s agents accordingly 

paid 
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paid the sum of 1,03 iZ. 14^. for the expences of reclaiming the 
ship and cargo; and immediately procured the policy in 
question to be effected in Jamiartf 1781, according to the pur¬ 
port of the memorandum. In the Febmaiy following, tlje^ 
ship set sail from Falmouth with the original cargo on board, 
in the prosecution of her voyage to Marseilles / but on the 
26th of the same month, before he}' arrival t/m e^ was captured 
by a Spanish ship, and carried into Ceula in Spain^ where she 
was again condemned. An appeal was brought in the supe¬ 
rior court of Madridy which promising to be of long conti¬ 
nuance, the cargo, which was of a perishable nature, was 
ordered to be sold, and the proceeds to be brought into court, 
to wait the event of the suit. In Map 1783, the vessel was 
restored by sentence of the Court, and the surplus of the pro¬ 
ceeds which arose from the sale of the cargo, was paid to the 
owners, deducting the expences incurred in Spain in prose¬ 
cuting the appeal. After all the charges paid, there only 
remained twenty-six rix dollars. As soon as the ship was 
liberated she sailed from Ceuta to Malaga, in order to refit, 
and having there niado the necessary repairs, set sail for 
Bremen, and in that voyage was lost. The insurance made 
upon the cargo at Bremen has been paid. I'he declaration 
averretl, that vobilst the ship voas proceeding in her said 
‘‘ voyage from Falmouth to Marseilles, and bfore she could 
arrive at Marseilles, she VMis captured by the Spaniards, and 
thereby the said ship, and also the goods and merchandizes on 
board her, tcere totally lost to the plaintiffsl^ At the trial 
it was objected on the part of the defendant, 1st, That this 
was not an insurable interest: and 2dly, That the plaintiffs 
could not recover upon the policy in this form of declaring, 
for they stated the loss to have happened by capture t whereas, 
though the vessel was captured, yet, having been afterwards 
restored, she might have reached her destined port, notwith¬ 
standing the capture, in which case the underwriters would 
have been discharged by the terms of the memorandum. I 
was of that opinion, and upon the last ground I nonsuited the 
plaincif&. 

This case was very fully argued both upon the merits, and 
the formal objection, after which all the Judges spoke upon 
chc question. 

Lord 
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Lord Man^ld, — “ A loss accrued upon the cargo in the 
voyage: the underwriter is sued and the loss is averred in the 
declaration to be by capture* The fact of the case is, that the 
.ship was taken by a Spanish privateer, but was afterwards 
restored, and in a condition to pursue the voyage, and was 
afterwards lost in another voyage.” 

Mr. Justice Willes* — ‘‘ Upon this case it is tlear, that the 
plaintiffs cannot recover. In the first place, there was cer¬ 
tainly a deviation, for the ship set sail for Malaga instead of 
proceeding to Marseilles, Secondly, the plaintiff has declared 
for a loss by capture: but after the capture, the policy might 
still have been complied with by the ship’s going to Marseilles; 
and therefore tlie loss cannot be said to have happened by that 
circumstance.” 

Mr. Justice Ashhnrst and Mr. Justice Bidler also delivered 
their opinions, agreeing with Lord Mansfield and Mr. Justice 
Willes upon the formal objection; and both went mucli at 
large into the merits, upon which I forbear to follow them or 
the Chief Justice, as what passed upon that subject is not 
material to our present enquiry. 

But w'here a loss is averred to be by perils of the sea, and 
some of the goods insured are spoiled, and others saved, it is 
allowable to give the expenco of the salvage in evidence upon 
such an averment, because it is a consequence of the accident 
laid in the declaration. 

• 

In an action on a policy of insurance, for insuring goods 
on board the ship A, the plaintiff declares that the ship sprung 
a leak, and sunk in the river, whereby the goods were spoiled. 
The evidence was, that many of the goods were spoiled, 
but some were saved; and tlie question was, Whether the 
plaintiff might give in evidence the expcnce of salvage, that 
not being particularly laid as a breach of the policy in the 
declaration ? 

Lord Hardvoickc Chief Just. — “I think they may give it 
in evidence; for the insurance is against all accidents. The 
accident laid in this declaration is, that the ship sunk in the 

river; 


Cary v. 
King, Ca*--. 
temp. Hard. 
B. R.304. 
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river; it goes on and says, tbat by reason tliereof the goods 
were spoiled, that is the only special damage laid: yet it is 
but the common case of a declaration that lays special da¬ 
mage, where the plaintiff may give evidence of any damage, 
that is within his cause of action as laid. And though it was 
objected, that such a breach of the policy should be laid, a!» 
the insurer may have notice to defend it; it is so in this case, 
for they have laid the accident, which is sufficient notice, 
because it must necessarily follow, that some damage did 
happen.” 
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CHAPTER XXL 

Of Bottomrif and RespondentUL 

contract of bottomry is in the nature/)f a mortgage 
of a ship, when the owner of it borrows money to ena¬ 
ble him to carry on tlie voyage, and pledges the keel or hottenn 
of the ship, as a security for the repayment; and it is unden 
stood, that it tlxe ship be lost, the lender also loses his whole 
money; but if it return in safety, then he shall receive 
back his principal, and also the premium or interest stipulated 
to be paid, however it may exceed the usual or legal rate of 
interest. When the ship and tackle are brought home, they 
arc liable, as well as the person of the borrower, for the 
money lent.—But when the loan is not made upon the vessel, 
but upon the goods and merchandises laden thereon, whioh, 
from their nature, must be sold or exchanged in the course 
of the voyage, then the borrower only is persmally bound to 
answer the contract; who therefore in this case is said to take 
iij) money at respondentia. In this consists the difference 
between hottomiy and respondentia; that the one is a loan 
upon the ship, the other upon the goods: in the former the 
si lip and tackle are liable, as well as the person of the bor¬ 
rower : in the latter, for the most part, recourse must be had 
to the person only of the borrower. Another observation is, 
tliat in a loan upon bottomry, the lender runs no risk, though 
the goods should be lost; and upon respondentia, the lender 
must be paid his principal and interest, though the ship 
perish, provided the goods are safe. But in all other respects, 
the contract of bottomry and that of respondentia are upon 
the same footing; the rules and decisions applicable to one, 
are applicable to both ; and therefore, in the course of our 
enquiries, they shall be treated as one and the same thing, it 
being sufficient to have once marked the distinction between 
them. 


These terms arc also ai)plicd to another species of contract, 
"^vhidi (loos not exactly fall within the description of either; 

namely, 


2 Bltckb't. 
Com. 457. 


a Blacker. 
Com. 458. 


2 Valin 
Com. p. 4« 


2 BlackbC. 
Com, 458 . 
I Sider hn. 

27 . 
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Molloy, 
lib. i.c. IX. 
$. 8 * 


19 Geu.s. 
^ 37 -^ 5 . 


namely, to a contract for the repayment of money, not upon 
the ship and goods only, but upon the mere hazard of the 
voyage itself; as if a man lend 1000/. to a merchant to be em¬ 
ployed in a beneficial trade, with a condition to be repaid 
with extraordinary interest, in ease a specific voyage named 
in the condition shall be safely performed: which agreement 
is sometimes called Jkntis nauticim^ or usm*a maritima. But 
as this species of bottomry opened a door to gaming and 
usurious contracts, especially in long voyages, the legislature, 
at the time it suppressed insurances upon wagering policies^ 
introduced a clause, by which it was enacted, That all sums 
of money lent on bottomry, or at respondentia, upon any 
ship or ships belonging to His Majesty’s subjects, bound to 
“ 07 \from the East Indies^ should be lent only on the ship, or 
on the merchandize or effects, laden or to be laden, on 
lioard of such ship, and should be so expressed in the con- 
dition of the said bond; and the bene&t of salvage should 
be allowed to the lender, his agents or assigns, who alone 
shall have a right to make assurance on the money so lent; 
and no borrower of money on bottMnry, or at respon- 
dentia, shall recover more on any insurance tlian the value 
“ of his interest in the ship, or in the merchandizes and cf- 
‘‘ fects laden on board thereof, exclusive of the money so 
“ borrowed; and in case it should appear that the value of 
his share in the ship or in the merchandizes or effects laden 
“ on board of such ship, did not amount to the full sum or 
sums he had borrowed as aforesaid, such borrower should 
** be responsible to the lender for so much of the nioney bor- 
“ lowed, as he had not laid out on the ship or merchandize.s 
laden thereon, with lawful interest for the same, in the 
proportion the money not laid out should bear to the whole 
“ money lent, notwithstanding the ship and merchandizes 
“ should be totally lost.” 


This statute has entirely put an end to that species of con¬ 
tract which was last mentioned, namely, a loan upon the mere 
voyage itself, as far, at least, us relates to Ifidia voyages; but 
as none other are mentioned, and as exjn'easio ujiius est ex- 
clusio altei'im^ these loans may be made in all other cases, as 
7Ceo. !• at the common law, except in the following instance, which 
e. %i, s a. is jinothcr statute prohi* ition. Tlic statute alluded to de¬ 
clares, 
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dares, that all contracts made or entered into by*any of His 
Majesty’s subjects, or any persons in trust for them, for or 
upon the loan of any monies by way of bottomry, or any ship 
or ships in the service of Ibreigners, and bound or designed 
to trade in the East-Lidies 09 ' parts aforesaid^ shall be null 
and void. 

This act, it should seem, does not nieaiv to prevent the 
King’s subjects from lending money on bottomry on foreign 
ships trading from their own country to their settlements in 
the East-Indies, The purpose of the statute was only to pre¬ 
vent the people of this country from trading to the British 
settlements in Lidia under tbreign commis^iGns, and lo en¬ 
courage the lawful trade tiiereto. 


It beeanie u question in the Court of Coininon Pleas, 
uhetlier an Arne) iccr: siiip, since the declaration of Ametican 
independoiK'c, was a foyciy^n ship, within the statute of the 
7 Geo, X. ch. 21. s. 2, It came before the court, upon a mo- SumiK^rv. 
tion to discharge the dethndant out of custody upon enici'ing 
a common appearance. The deieiidant was lield to bail upon 
a respondentia bond, which was execiued by the defendant, 
who was an American^ to secure the })ayinent cjf a cargo ship¬ 
ped by the plaintiff on board an Amcricap slhp in the East- 
Indies^ Jionieward bound IVoni Cakutia to lihodc-Islund in 
America, 'i'he ship luul sailed from E\\r!tpa!^ and laiuhal a 
cargo of' European goods in Bongai, previou'^ to lier taking in 
tile carcfo, on whicii the bend was jilvcai. 

' k..' 


'The Court wert? nnu'h inclined to tliink tlie bond was void, 
the case being within the mischief divignod to be remedied by 
the act. But as the «|iiestion wa-^ of considerable conse¬ 
quence, they thought it not proper to he discussed on this 
summary application: but they orilored the delendant to bo 
discharged, on the gi ouiul, that where it appeared from the 
afndavit to hold lo bail that there was a jirobaliility of the con¬ 
tract beimr void on whicli the action was founded, it would 
be wrong to detain the defendant in prison: juoro particularly 
as the piaintilf would by such means have an opjiortiniity ol‘ 
tampering' with the defendant in prison, and of escaping imn 
VOL. it. s s \hc 


s s 
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tlie penalties of the act, by preventing the case from being 
brought before the court. 


14. tit. dcs 
eVnu its a 
^J'ossc 

Avain.art.3. 

Loc. cit. 
ait. 15. 


A loan upon the voyage, without a security on the ship or 
goods, is entirely prohibited by the laws of France; for in the 
marine ordinances of that country, there is a ge^ieral regula¬ 
tion similar to that made here with respect to Lidia ships: 
Ftusons delenses de prendre deniers a la grosse sur le corps et 
quille du iiuvirc, ou sur les marchandises de son chargement, 
ail dela de leur valeur^ an peine d’etre contraint, en cas de 
^\/raude^ au paiement tlfs sommes entieres, non obstant la 
“ jKM’te ou prise du vaisscau.” And in another place it is said, 
that where a gi'cater sum is borrowed than the ship or goods 
arc worth, where there is no fraud, the contract is void, ex¬ 
cept as to the amount of the real value of the ship or goods. 
If then the contract be only binding as far as there is property 
to answer the loan, it follows that, by the laws of this 

contract cannot exist upon the hazard of the voyage merely, 
unless there be u security also upon the ship or goods- 








The contract of bottomry and respondentia seems to deduce 
its origin from the custom of permitting the master of a ship, 
when in a foreign country, to hypothecate the ship in order to 
raise money to refit. Such a permission is absolutely ncccs- 
MooTrjiS, sary, and is impliedly given him in the very act of constituting 
fjJiy report- master, not indeed by the Common Law', but by the 

cd in Ho- . , 

Urt, p II. Marine Law, which in this respect is reasonable; for if a ship 

happen to be at sea, and spring a leak, or the voyage is likely 

to be defeated for want of necessaries, it is better that the 

master should have it in his power to pledge the ship aiu* 

goods (a) or either of them, than that the ship should be lost. 

01 


2 Bl'chst. 
Cotr. 457* 


Birnard v 

'rr* a n 


Justin V. 
Billatn, 

I Silk. 34. 


TTic ship 
Gratitudine, 
3d iol. of 
Robinson*s 
Admiralty 
Rep. p. Z40' 


(a) That the master might hypothecutc the goods, as well as the .ship', 
in cases of necessity, depended till lately more upon a general uiidrr- 
star.ding that such hypothecation might be made, than upon any very direct 
authority-upon the point. In a note to a case in SnlJcdd, it is said that 
the ma.ster may hypothecate either ship or goods; for the master is in¬ 
trusted with both, and represents the traders, as well as the owners of the 
ship. 

But in a late case in the High Court of Admiralty in England, this 
question has undergone all that elaborate and learned discussion which the 
abiUticB of the advocates of that court were so competent to afford it; and 

has 
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Molloy,b 
c. 2. s. 14. 
Le^. Oler. 
art. I & 22, 


or the voyage defeated. But he cannot do either for any debt 
of his own: but merely in cases of necessity, and for com- 
jileting the voyage. Although the master of the vessel has 
this power while abroad, because it is absolutely necessaiy for 
purposes of commerce and navigation ; yet the very same an*- 
thority which gave that power in those cases, has denied it 
when he happens to be in the same place where the owners 
reside. Thus the laws of Ohron^ in the place above cited, 
fc-peak of the captain being in a foreign country, and first 
writing home to his owners for money, before he takes money 
on bottomry: and the laws of the TbtoMs, which were 

founded on those of Olei'on^ speak the same language; for they 
say, a master being in a strange coimb'y^ if necessity drive 
him to it, may take up money on bottomry, if he cannot 
get it without, and the owners shall bear the charge.” In Hcbart, ir. 
addition to this, from all the cases, which have been deter- 
mined at the Common Law upon the subject, it may be in- 
i'erred that the ship should be abroad, as well as in a state of 
necessity, to justify the captain or master in taking money on 
bottomry. Molloy in express terms declares, that a master M- iioy,i 
has no power to take up money on bottomry, in places where 
liis owners dwell; otherwise he and Iiis estate must be liable 
thereto.—If, indeed, the owners do not agree in sending the Muiioy lo'. 
ship to sea, the majority shall carry it, and then money may 
be taken up by the master on bottomry for their proportion 
who refuse, although they reside upon tiie spot, and it shall 
bijiti them all. The two last rules are the same with the ina- Orri.ofl.o->. 
rine oitlinances of France upon that jioinl: Ibr they also de- * 


6 ( 




dare, that those who lend money lo tlie master, in the place 

’ ‘ ^ 8 .‘■c 


anr, a la 
art. 


h:’,? met with a decision, co?}^rming the above note of Justin v. JRal/um, formed 
epou mature deliberation and solid argument, a> w il! appear from the jndg- 
me!’.t pronounced by the eminent person who j)rosidcs in that court, it 
my intention to have given an abstract f)f the jndgincnt: but an 
abridgment would have done great injustice to the avgnmcTit of that learned 
judge; and therefore I content myself witli having referred to the subject ns 
fo tettied, and having pointed out to the reader the valuable reports (n 
which the arguments both of the judge and advocates may be foimd at 
Inrge. Tiie e.\tent of that decision seems to be this, that the master of a 
vc;;srl, tarrying a cargo on freight, may, in a foreign port, hypothecate 
that cargo for the repairing damages sustained by tlic ship at sea; such re¬ 
pairs being absolutely necessary for the purpose gf delivering the cargo, ac¬ 
cording lo the charter-party. 
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Con), xo. 


■u hcrc the owners reside, without their consent, shall have no 
security or hypothecation, but on such part of the ship only as 
belongs to the master himself, even though the money was ad¬ 
vanced for repairs, or for purchasing provisions. But that 
the shares of those owners, who refuse to send out the ship, 
shall be affected by the loan of money to the master for neces¬ 
saries, Hie jtistice and propriety of such a regulation, are 
evident from considering that such a contract was only in¬ 
tended for the benefit of all parties in those places where the 
owners had neither a residence, nor any correspondents. 


Pothier.Tr. The contract of which we treat is of a different nature ifoin 
£u>sJe^ ^ almost all others : but that which it most nearly I'esembics is the 
Vwnt. note contract of insurance: for the lender on bottomr}^ or at respon¬ 
dentia, runs almost all the same risks, with respect to the pro¬ 
perly on which the loan is made, that the insurer tloes with 
respect to the effects insured. There are, however, some con¬ 
siderable distinctions; for instance, the lender supplies the 
I'tMTowcr with money to purchase those effects upon which he 
is to run the ri^k : not so witli the insurer. Hiere are i\\^o 
various u*her distinctions. 


6 . 


V)JcU'? In 


I 0^. Rhod 
z. I. Jrt. 'll. 


Rhf*d. 
2 . .'in. x6i 


iiowo'vcr similar they may be in other respects, they 
t!i::cr very mucli in {)oint of anticjiilty. W'e have formerly 
ciuicavoarcd to show that the contract of insurance was cer¬ 
tainly unknown to the trad(‘rs of the ancient w(»rkl: .but it i> 
eqi’a-iy clear that with the contract of bottomry anti respon¬ 
dentia, or wliat was equivalent to if, they ivcrc perfectly ac¬ 
quainted. In those fragments of the famous sea laws of the 
IU:caia?:^'j which have been preserved aiui transmitted to oui' 
times, I think there arc very evident traces of this species ol 
contract. In one section it is said, “ that when masters ol 
** sliips, who are proprietors of one third of the lading, lake 
up money for the voyage, whether for the outward or home- 
*=• ward bound, or both; all transactions shall pass according 
to the writings drawn uj) between the master and lender, 
“ and the latter shall put a man on board the ship to take care 
“ of his loan.” But in another |)laee, these laws speak more 
c::plicitly, and with a direct reference to the distinction between 
navid iuierosl, and that wliicli is given for a lanil risk. 11 
‘‘ iiiasters or merchants borrow nioiu y lor their voyages, the 

goods. 
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goods, freights, ships, and money, being free, they shal] not 
‘‘ make use of suretyship, unless there be soruc apparent dan- 
ger either of the sea or of pirates. And for the money so 
lent, the borrowers shall pay 7 iaval mferest” From these 
two quotations, little doubt can be entcrlHined, but that the 
Rhodians used to borrow and lend, upon the hazard of the 
voyage, for an increased premium. It was formerly seen that 
the Rhodian laws in general were adopted by the Rornam; 
and consequently that branch of them, wliich relates to bot¬ 
tomry amongst the rest; for you can hardly open a book upon 
the Roman law, but you meet with chapters, de 7 umtico Digest, lib. 

de 7 iauticis usuy'is^ which plainly show that this contract was 
well known to the jurists of that distinguished nation. It was tit. 33, 
also call(?d by them pecunia irajectitia ; because it was given 
to the borrower to be employed by him in commerce upon 
and beyond the sea. It appears from Valm^ that some writers % Vaiin. 
of the Fi'eyuh nation had supposed, that this contract was 
wholly unknown to the ancients, and that it was ]'>eculiar to 
France alone. Valin very clearly exposes the absurdity of 
such an idea; and it seems to be sufficiently answered, if de- 
serving of an answer, by what has been already said. In ad¬ 
dition to this we may add, that .so far fi'Oin being peculiar to 
France^ it has obtained a place in the codes of all tiie maritime 
stales, whose lavss have been promulgated, or have been at all 
lanious in the modern world. In this chapter we have already 
had occasion to cite two passages from the judgments, or laws Art. i Sc ciz. 
oi' Olcron upon the subject, as well as the doth article of the 
laws of the Hansc towns: and by a reference to the 45th arti- Laws of 
cle of the laws of Wisbuy^ it will be found, that the nature of 
bottomry, as well as its name, was perfectly known to the 
makers of those ordinances. 

In the Guidon^ indeed, it is supposed that the contract of t^eGuid. 
bottomry now in use, is not at all the same as that which was 
known to the ancients. This authority is respectable: but 
facts must speak for tlieinselves ^ in addition to which, the ce¬ 
lebrated Emerigon has observed, that the assertion of the author » Emerigun, 
of the Guido7i is only true with respect to the form which the ^ ^ 
modern regulations have given to this conli'act, the true origin 
of which is lost in its antiquity. 


s s ;i 
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III our definition of bottomry it was said, that if the ship 
arrive safe, the lender shall be paid his principal, and the sti¬ 
pulated interest due upon it, however much it exceed the legal 
rate. The true principle, upon which this is allowed, is not 
c. II merely the great profit and convenience of trade, as has iVe- 
c 148. quently been urged; but the risk which the lender runs of 
losing both principal and interest; for he runs the contin¬ 
gency of wind^j, seas, aijd enemies. It is therefore of the 
essence of a contract of bottomry, that the lender runs the 
risk of the voyage ; and that both principal and interest be at 
hazard; for if the risk go only to the interest or premium, 
and not to the principal also, though a real and substantial 
risk be inserted, it is a contract against the statute of usury, 
and therefore void. This has been frequently so dclerniinod 
in our courts of law; and it is consonant to the ideas of ibreigu 
writers. 


a V'es. 154. 

iz Ann. 
£tat.^. c. 16. 
fochicr, 
Kot. 16. 


v. 

Hurrell, 
Cro. Jac. 
acS. 


An action of debt was brought upon an obligation. The 
defendant pleaded the statute of usury, and showed, that a r hip 
went to fish in Nenybufidla fid (which voyage might be j)erfbrmoil 
in eight months), and that the plaintiff delivered 50/. to tl;c 
defendant, to pay 60I, upon the return of the ship oil’ Dart¬ 
mouth : and if the said ship, by occasion of leakage or tempest, 
should not return from Nevy'oundland to Dartmouth^ then the 
defendant should pay the 50/, only; and if the ship never re¬ 
turned, he should pay nothing. And it was held by all the 
Court, not to be usury within the statute. For if the ship had 
stayed at 'i^enfoiindland two or three years, he should have 
paid at the return of the ship but 6oL\ and if the ship ne\tT 
returned, then nothing; so that the {)lairitifl'ran the hazard of 
having less than the interest which the law allows, and pos¬ 
sibly, neither principal nor interest. 


V. This casc was, upon another occasion, mentioned in argii- 
Cro^iac”*’ ment by one of the Judges on the bench; the principle, on 
which it was decided, was recognised, and the case itself allowed 
to be law. 


Joy v.Kent, go also in anothcF case of debt upon an obligation, comli- 
Ha^rd.Kep. p^y much money, if such a ship returned within 

six months from Ostend in Flanders to London^ which was 

more 
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more by the third part than the legal interest of money; and 
if she do not return, then the obligation to be void : the de¬ 
fendant pleaded that there was a corrupt agreement betwixt 
himself and the plaintiff, and that at the time of making the 
obligation, it was agreed betwixt them, that he should have 
no more for interest than the law permits, in case the ship should 
ever return; and avers that the obligation was entered into by 
covin, to evade the statute of usury, and the penalty thereof: 
upon this averment the plaintiff took issue, and the defendant, 
demurred. 

Lord Chief Baron Hale, — Clearly this bond is not within 
the statute, for this is the common way of insurance; and if 
this were void by the statute of usuzy, trade would be de¬ 
stroyed. It is not like to the case, where the condition of the 
bond is to give so much money, if such or such a pez'son be 
then alive; for there is a certainty of that at the time. But it 
is uncertain and a casualty whether such a ship shall ever re¬ 
turn or not.’' 

In another case of debt upon an obligation for 300/. the con- Soome r. 
Jition was, that if such a ship went to Surat in the East ^ 
Indies, and returned safe; or if the owner, or the goods laden i Lev.54. 
on board the ship returned safe, then the defendant %vas to pay 
the principal to the plaijitilf, and 40/, for each zoo/.; but that 
if the ship should perish by unavoidable casualties of sea, fire, 
or enemies, to be proved by sufficient testimony, then the plain¬ 
tiff should have nothing. Tl*e doubt was, whether this was 
an usurious contract; and it was said to be so, because tlie 
payment depended upon so many things, one of which, in all 
probability, would happen. But the whole Court held it not 
to be within the statute. 

Lord Chief Justice Bridgmaniook a distinction between a 
bargain of this kind and a loan ; for whore there i»a bargain, 
as here, and the principal is hazarded, that cannot be within 
the statute of usury ; but it is otherwise of a loan, where the 
principal is not in danger. Here there are apparent risks of 
the sea, fire, and enemies, and the lengthof the voyage; all of 
which endiznger the loss of the principal. These bottomry 

s s contracts 
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couUacts are loi* the advaiiceiTicnt of trade, and therefore 
judgment must be for the plaintiff! 

These cases are all uniform in the principle which they go 
to establish, that, on account of the risk, the interest shall be 
larger than the conunoii rate : but notwithstanding this, a case 
ih to be found in the lOquity Reports, which directly tends to 
destroy the rul« of liocision in all these cases. 

A part owner of a ship borrowed money of the plaintiff’ 
upon a bottomry bond, payable oti the return of the ship from 
the voyage she was then going in the service ol’thc East~lndia 
Company^ who broke up the ship in the Llast-Indies and the 
owners brouglit their action against the Company, and re¬ 
covered damages, which did not, liowevcr, ainoimt to a full 
satisfaction. The phiintiff’ brought his bill to have his pio- 
portionablc satisfaction out of the money recovered; but his 
bill was dismissed, and he was lell to recover as well as he could 
at law ; for a court of equity will never assist a bottomry boiul, 
which carries unreasonable interest. 


Dandy v. 
'i'urntr, 

1 Kquity 
Casci Abr. 

37a. 


This case conveys a very unmerited censure upon bottomiy 
bonds, not at all warranted by tlic long chain of uniform 
decisions in their favour. Indeed, from the very nature of the 
contract, they are to carry the naval interest, which is always, 
greater than land interest, in j)ropoition as the risks run by tlio 
lender on bottomry are much greater than those which a len¬ 
der upon common bonds incurs. («) 


4 Com. dig. 


2 Ves. 146. 


To be sure if a contract were made, by colour of bottomry, 
in order to evade the statute, it would be usurious and void, and 
highly deserving of all the censure and discouragement wliicli 
the courts, either of law or equity, could possibly throw upon 
it. 


(a) Mr. FonblanquCy in Iii;) \aiuablc edition of “ A 'JVcatisc of lujuity/' 
lias supposed that in the above passage I meant to complain of the interfe¬ 
rence of a Court of Equity in casc« where exorbitant naval interest w 


/I A. 


manded. But a little attention to the passage complained of, and also to 
w‘hat follows, will demonstrate, that I only alluded to general censures up¬ 
on a species of contract so highly beneficial for commercial purposes. See 
Fonbl. vol. i. p. 243. 


In 
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In England then it is clear, from these cases, that there is 
nothing unlawful in the contract of bottomry : but some wri¬ 
ters in foreign countries have endeavoured to hold it up to the 
world, as an illicit and an usurious bargain. Slraccha^ who has dc 
written upon insurances, has introduced a long dissertation to 
prove the truth of this position; and several other writers have 
either preceded or followed him in support of the same doc¬ 
trines. Ifi indeed, the money so lent were ^veii merely by 
way of a loan, and such excessive interest were demanded for 
the use of the money only; there iiiigl)t be force in the objec¬ 
tion. But when it is considered as the price of the great risks 
incurred, it has not the least semblance of usuiy; it is a fair 
and conscientious contract, highly beneficial to the commerce 
and general interests of society. 


Those authors have met W'ith very able opposors in Pothier Pothier 

and Rmengony who have clearly shown the fallacy of their <loc- 

^ .ilagrosse, 

trine; and they have proved to demonstration, that even tlie nh. a. 
iatlicrs of the church have acknowledged, that this contract has ^ocTenius 

nothing in it offensive to religion or good morals. Almost all a c. 6. 
, . ^ . -if 1 1 Not. 36. 

thewritei's 01 eminence agree with the two last named, as to Roccusde 


the leaality of loans on bottonirv and at respondentia: and it N;‘V|bus ct 
^ ‘ n 3 I j • 1 » 11 1 • • Naulo, Not. 

IS now universally admitted and practised in all the maritime 50. z niack. 

and trading countries in Europe, com. 457. 


But as the hazard to be run is the very basis and foundation 
of this contract; it follows, that if the risk is not run, the 
lender cannot be entitled to the extraordinary premium ;• for 
that would be to open a door to means by which the statutes 
of usury iniglit be evaded. This was so decided in the Court 
of Chancery. 


The case was upon a bottomry bond, whereby the plaintiff Deguilder v. 
was bound in consideration of 400/. as well to perform the voy- 
age within six months, as at the six months’ond to pay tliC40o/. 
and 40/. premium, in case the vessel arrived safe, and was not 
lost in the voyage. It happened that the plaintiff never went 
the voyage, whereby the bond became forfeited, and he now 
preferred his bill to be relieved. Ui)on the former hearing, as 
ilio ship lay all the time in the port of London^ and there was 

no hazard in losing the principal, the Lord Keeper thought fit 

to 
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Not. 38. 

1 Valio, 10. 


Vide the 
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No. 2. 
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Mcic. Red. 
4ch edit, 
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2 Magens, 
28. ICO. 


19 Geo. 
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Appendix, 
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to decree, that the defendant should lose the prcmiani of 40/. 
and be contented with his principal and ordinary interest. 
And now, upon a rehearing, he confirmed his former decree. 


With this decree, which is equitable and just, the French 
writers agree. They say, that in such a case, “ Uemprunteur 
sera bien oblige de rendre la somme qui lui a ^te pr^t^e, 
mais il ne sdVa pas obligi de payer en outre la somme qu’il 
apromis de payer pour le profit maritime; car le profit ma¬ 
ritime etant le prix des risques que le preteur devoit courir 
des effets sur lesquels le pret fait, il ne peut lui etre du de 
profit maritime quand il n’a couru aucuns risques, ne pou- 
vant pas y avoir un prix des risques, s’il n’y a pas eu de 
risques.” 


Bottomry bonds generally express from what time the risk 
shall commence, as that the ship shall sail from London to such 
a port abroad, &c. In such cases, the contingency does not 
commence till the departure : and therefore if the ship receive 
injury by storm, fil e, &c. before the beginning of the voyage, 
the person borrowing alone runs the hazard. But if the con¬ 
dition be, “ that if the ship shall not arrive at such a fdace by 
such a time, then,” &c.; in these instances, the contract com¬ 
mences from the time of sailing, and a different rule, as to tlie 
loss, will necessarily prevail. 

We have shown at the beginning of this chapter, that 
the amount of the loan on bottomry or respondentia, in this 
country is not restrained by any regulation whatever, although 
it is in many maritime states by express ordinances: that the 
only restriction in the law of England is, with respect to 
money lent on ships and goods going to the East^Indies, 
which, by statute, must not exceed the value of the property 
on which the loan is made. It remains then to see what those 
risks are, to which the lender undertakes to expose himself. 
These are for the meet part mentioned in the condition of the 
bond, and are nearly the same, against which the underwriter, 
in a policy of insurance, undertakes to indemnify, “ Limita 

hoe sif^pdaritet\ id creditor subeat periculvm navigationisj 
“ in casi^/ortuitis These accidents are, tempests, 

pi*‘ates, fire, capture, and every other misfortune, except 

14 such 
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such as arise either from the defects of the thin^ itself on which 
the loan is made, or, from the misconduct of the borrower: 
for, says the Italian lawyer, last quoted, in continuation of 
the above sentence, “ Secus est si hifortunium^ vel nattfragiurn 
“ ex adpa debiioris processerit, quia tunc creditor non tenetur 
“ de periculo^ et damno^ in quod incurntur ex culpa vehentis^ 
“ prout in simili deciditur in matend assecurationis^ ut quan-- 
“ tumcumque assecuraiio sit generalise non coMineat pei icahmie 
“ QVt damnunie quod facto assccurati contir^it^ 

It seems to have been a doubt late in the last centur}', 
whether a loss by the attacks of pirates fell within the words, 
perils of the sea; for it was argued in the King’s Bench, in 
the reign of James the Second. But the Court were of 
opinion, that piracy was one of the dangers of the seas. 

The lender is answerable likewise for losses by capture; or 
to speak more accurately, if a loss by capture happen, he can¬ 
not recover against the borrower; but in bottomry and re¬ 
spondentia bonds, capture does not mean a mere temporary 
taking, but it must be such a capture as to occasion a total 

loss. And therefore, if a ship be taken and detained for a 
short time, and yet arrive at the port of destination within the 
time limited, (if time be mentioned in the condition,) the bond 
is not forfeited, and the obligee may recover. 

Tliis doctrine was laid down by the whole Court of King’s 
Bench, in a case upon a bond of this nature; the proceedings 
on which were fully stated, when the unanimous opinion of 
the Court was delivered by Lord Mansfield. — ‘‘ This comes 
before the Court upon a motion, on the part of the defendant, 
for a new trial. It was an action of debt upon a bottomry 
bond; the condition of which was, that upon the ship’s safe 
arrival at Yorke a certain sum of money should be paid 
to the plaintiff; but that in case the ship should miscarry, be 

lost, cast away, or taken by the enemy, the plaintiff should 
have nothing. The defendant pleaded three pleas: xst, Mon 
est factum $ adly. That the ship did not arrive at Nea> Yorkf 
the port of destination; 3dly, That the ship was captured. 
Upon the two first pleas issue was joined: and to the last, 
there was a replication of recapture. The facts^ which ap¬ 
peared 


% Valin, T4. 
Roccus, lor. 
cit. 


Barton v. 
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CofiiS, 56. 


Joyce V. 
Williamson, 
B.R. Mich. 
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23 Geo. 3. 
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pearcd in evidence on the trial, are these: tke ship was taken 
hefm'e her arrival at New Yoyk^ by two American privatedr^ 
which detained her for one month, and plundered her of her 
stores; at which time she was retaken by an English privateer 
and carried into Halifax. The Admiralty Court adjudged 
her to be a good pri:se to the English privateer, and decreed 
that she should be restored to the original owners, on paying 
one-eight for stilvage : that she proceeded with the remainder 
of her cargo to New York^ and earned her freight: that the 
value of the ship was not sufficient to satisfy the bond. These 
are the facts. Now, it is clear, that by the law of England 
there is neither average nor salvage upon a bottomry bond. It 
was indeed contended at the bar on the part of the defendant, 
tliat this case was within the saving of the bond ; for it is pro¬ 
vided, that in case of loss by capture^ &c. the bond should be 
void: and that here there was a capture, and a detention for 
one month. But upon consideration, we think that a cap¬ 
ture wdthin this condition does not mean a tempo7'ary capturcy 
but it must be a total loss : now here it was not such a capture 
ns to occasion a total loss. The voyage w'as not lost, for the 
defendant pursued it and earned his freight. Freight depends 
upon the safety of the ship; and as the freight was earned, 
the ship must have arrived safe at the port of destination. In 
whatever way w e determine this case, there must be a hard¬ 
ship : but we arc all of opinion that the verdict is right, and 
that the rule for a new trial must be discharged. 

An assured on bottomry cannot recover against the under¬ 
writer, unless there has been an actual ajid total destruction 
of the ship; for if it exist in specie in the hands of the owner, 
though under circumstances that would entitle the assured to 
abandon in a common case, it will prevent its being an utter 
loss within the meaning of a bottomry bond. 

From the case of Joyce v. Williamson we not only learn 
what shall be deemed a capture, within the meaning of that 
word in a bottomry bond, but we derive from it a piece of 
very essential information, namely, that a lender on bottomry, 
or at respondentia, is neither entitled to the benefit of salvage, 
nor liable to contribute in case of a general average. Tliis 
w#»» expressly said by Loid Man field in delivering the judg¬ 
ment 
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inent of the Court. His Lordship's opinion is confirmed by 
the statute of the 19th of George the J^cond, c, 37. which al- 19 Geo. z. 
lows the benefit of salvage to lenders upon ships or goods going 
to the EasUlndies; clearly showing that there was no such 
thing at the Common Law, otherwise there was no occasion 
to make such a provision. 

In this respect our law' differs from that of France, for the l-o Guidon, 
ordinances, and indeed it seems always to have been the case j vai^Cip. 
in that country, expressly declare, that the lenders on bot- a 
tomry shall be subject to general or gross average, in the same 
manner as insurers are upon policies of insurance; for that as 
these contracts depend upon the same principles, they are sub¬ 
ject to the same regulations. 

Our law in this respect is different also from that of De?i~ 
mark. This appeared in a cause tried in the King’s Bench 
before Lord Kenyon at GtiildhalL 

It was an action on a policy of insurance upon a re^ 09 ide 7 i^ Walpole v. 
tia bond on ship and goods, at and from B. to C. The ship 
was Danish, and an average loss was sustained upon the goods 
to the amount of 6/. \^s.pcr cent, and the plaintiff^ as holder 
of 0.7'espondentia hondi, had been called upon to contribute; 
and now brought his action against the E7iglish underwriters 
for the amount of that contribution. 

Lord Kenyon, Chief Justice. — By the law of England, a 
lender upon responde 7 itia is not liable to average losses; but is 
entitled to receive the v/hole sum advanced, provided ship and 
cargo arrive at the port of destination- The plaintiff' con¬ 
tends, that as by the law of De7iviark, such lenders upon I’c- 
spondentia are liable to average, and bound to contribute ac¬ 
cording to the amount of their interest, the insurer must 
answer to them. The Da7iish Consul has proved that lie re¬ 
ceived a judgment of the Court of Cope7iliagen, the decretal 
part of which proves the law of Denma7'k to be as the plaintiff’ 
has stated it. The opinions of several men of eminence in 
that country have been offered on each side: but I reject 
them, because the solemn decision of a Court of competent 
jurisdiction is of xiinch greater weight, than the opinions ot 

advocates. 
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advocates, however eminent, or even than the extrajudicial 
opinions of the most able judges. It seems as if, in this case, 
the underwriters were bound by the law of the country, to 
wliich the contract relates.” Verdict for the plaintiff. 

This is not the only case, in which the insurers have been 
held liable to indemnify, the insured having been obliged by 
the law of a foreign country to pay a larger sum than by the 
laws of England could have been demanded: though to be 
sure, in the case about to be quoted, there seems to have been 
an usage proved; and upon that the learned Judge much re¬ 
lied, and seems to have doubted the general rule as afterwards 
stated by Lord Kenyon in the case of Walpole v. Ewer* 

It was an action on a policy, upon a cargo of fish from Nev:^ 
foundland to any port of Spam, Portugal, or Italy. The ship 
met with bad weather, and put into Alicant and Leghorn to 
repair. The captain being owner, presented a petition to the 
commercial Court of Pisa, to adjust the general average, as 
he had put in for the general benefit of all concerned. Tlie 
Court, according to its usual course (which appears to be a 
very extraordinary one), adjusted the loss by charging the cargo 
at its full value, but the ship only at one half, and the freight 
at one third: and they also charged as a part of the genecal 
average, the seamen’s wages and provisions, while in port. 
The defendant, as underwriter, had paid into court as much 
as would cover the average; if adjusted according to the me¬ 
morandum in the policy, and the law and usage of England. 
The question was, Whether llie plaintiff having been com¬ 
pelled to pay beyond that sum, according to the calculation of 
the sentence of the court of Pisa, it was conclusive upon the 
defei^dant, and the plaintiff was e,ntitled to recover his average 
by the same standard. The plaintiff called several brokers, 
who said, that in repeated instances they had adjusted averages 
under similar sentences of the court of Pisa ; and the under¬ 
writers, though with reluctance, had always paid them. 

Mr. Justice Butter. — “ On the general law, the plaintiff 
would fail; but in all matters of trade, usage is a sacred thing, 

I do not like these foreign settlentents of average, which make 
underwriters liable for more than the standard of English law. 

But 
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But if you are satisfied it has been the usage, upon the evi¬ 
dence given, it ought not to be shakm.*’ The plaintiff had a 
verdict accordingly. 

This point has now undergone a full discussion in the Court Power v- 
of King's Bench: they took time to deliberate upon it, and Ts? 
they have decided, that the insurer of goods to a foreign 141- 
country is not liable to indemnify theassur^ (ajsubject of such p*^2o8.foV 
foreign country), who is obliged by- a decree of the Court 
there, to pay a contribution as for general average, which by whether the 
the law of England is not general average: where the parties ^ ^ 
are not to be understood as having contracted on the foot of such were 
some known general usage amongst merchants: but which f1,^ 
general usage must appear as a fact, but cannot betaken the law uf 
merely upon a decree of the court, assuming this supposed ^"®**"'** 
usage as its foundation, by way of recital. 

It has been said, that if the accident happen by the default 
of the borrower, or of the captain, the lender is not liable, and 
has a right to demand the payment of the bond. If, therefore, 
the ship be lost by a wilful deviation from the track of the voy¬ 
age, the event has not happened, upon which the borrower 
was to be discharged from his obligation. This has been de¬ 
cided in several cases. 

An action of debt was brought upon an obligation for per- wp^tem 
formance of covenants in an indenture, wherein it was recited, 
that such a ship was in the service of the East India Company^ 
and that it was to obey such orders as they or their factors 
should give; and that she was designed for a voyage from 
Londofi to Bantam^ and from thence to China or Fo>' 7 noscu 
The plaintiff lent 500?. upon the hull of the ship, and the de¬ 
fendant covenanted to pay, if the ship went from London to 
Bantam^ and returned from thence directly toLondon^ 550/..* 
if from London to Bantam^ and from thence to China or Tor* 
mosa, and returned to London within 24 months, 6 ^oL If she 
returned not within 24 months, then to pay 5^. month 
above 650/. till the 36 months: and if she returned not within 
36 months, then to pay 710/. unless it can be proved by 
Wildy, that the ship returned not, but was lost within 36 
months. The ship, in feet, went from London to Bafitani^ 

and 



632 


.OF BOTTOMRY 


[.Chap. XXI. 


Williams v. 
Stea'iman, 
Holt's Rep. 
126. Skinn. 
345. S. C. 


I Kq. Cases, 
Abr. 371. 
c Ch. Cases, 
J ' 0. 


and from ^//ence to Surety and other parts, and so returned to 
Bantam .* and in her voyage from Bantam to hondony was 
lost within 36 months: upon which the present action was 
brought. 

The Court inclined to be of opinion, that the ship having 
deviated from the voyage described, in going to Surety the 
plaintiff was not to bear the loss, and was consequently enti¬ 
tled to recover. They, however, took time to deliberate; and 
after consideration, gave judgment for the plaintiff. 

> 

In another case of debt upon a bottomry bond, the defend- 
dant pleaded, that the ship went from London to BarbadoeSy 
sine devialionvy and afterwards she returned from Barbadoes to¬ 
wards Londoiiy and in her return was lost in voyagio 'pr^edicto . 
the plaintiff replied, that the ship in her return went from 
Barbadoes to tJavictica; and that after a stay there, she return¬ 
ed from Javuiica towards London, and was lost, and so shows 
a deviation. The detendant rejoined, that she was pressed 
into the King’s service, and so was compelled to go to Jamaica^ 
which is tlie deviation pleaded by the plaintiff; without this 
that site deviated after slie was pre.ssed. The plaintiff demur¬ 
red, and judgment was given for the plaintiff. The plea of 
the defendant is not good; for he pleads that the ship went 
I'rom London to Barbadoes without deviation, and that in the 
return slie was lost in the voyage aforesaid : but it does not 
show *mithout deviation. Now the condition is so in express 
words, and he ought to show expressly that he has performed 
the words of the condition. 

The same rule of decision Jias been adoj)t<xl in the Courts 
of Equity. 

The plaintiff entered into a penal bond to pay 405. per 
month for 50/.; the ship was to go from Holland to the Spa~ 
nish islands, and to return to lingland: but if she perished, 
the defendant was to lose his 50/. The ship went accordingly 
to the Spanish islands, took in Moors at Africa, then went to 
Barbadoes, and perished at sea. The plaintiff, being sued at 
law upon the bond, came into Equity, suggesting that the de¬ 
viation 
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viatim was ^through necessity. But this bill' was 'dismissed, 
except as to the penalty. 


There is no. restriction by the law of Englai^d as to the C. i 
persons, to whom money may be lent on bottomry, or at 
respondentia, (a) In a former part of this work, we gave the 
history of a statute introduced into our code of laws, to pre¬ 
vent insurances from being made on the ships or goods of 
Frenchmen^ during the then existing war with France. The 
same statute also prohibited His Majesty^s subjects from lend¬ 
ing money on bottomry or at respondentia on any ships or 
goods belonging to France^ or to any of the French dominions 
or plantations, or the subjects thereof: and in case they should, 
such contracts were declared void; and the parties thereto, 
or the agent or broker interfering therein, were to forfeit 500/. 
That act was not of’ long continuance, on account of the 
]>eace, which almost immediately followed it: and ihc^e 
restraints upon this species of contract were never again 
revived by any subsequent positive law. (1) 


21 Cco. 2 . 
4. 


I. ex More. 
Red. x’/!’ e l. 
P- I 


a 

ft 


It frequently happened, as appears by the preamble to the fol¬ 
lowing statute, that the borrowers on bottomry or at responden¬ 
tia, became bankrupts after the loan of the money, and before 
the event happened, which entitled the lender to repayment: 
by which means the debt could not be proved under the com¬ 
mission, and the lenders were left to such redress as they could 
obtain from the bankrupt, who had previously given up every 
thing to his other creditors. This being likely to prove a dis¬ 
couragement to trade, parliament was obliged to interpose; and 
it accordingly enacted, “ That the obligee in any bottomry or 
“ I’espondentia bond, made and entered into upon a good and 
“ valuable consideration, slionid be admitted to 

claim, and after the coniingency should have happened^ to 


19 O'? ). 2. 

t. j 


(fi; Sec one exception as to loans on tlie ships of foreigners tradin-jj to 
the Vast IndicHy ante, p. 616. 

See the arguments as to the legality oi‘ inMiriug the property of an 
enemy, ante, p. 360. which nccc‘;s.'n*ily tcixl aKo to prevent this species of 
contract from being entered inU' with a)J enertix, 
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prove kis or her debt or demands in respect of such borid^ in like 
“ manner as if the contingency had happened before the time of 
“ the issuing of the commission <f bankruptcy against such oh- 
ligor^ and should be entitled unto, and should have and re- 
«'■ ceive a proportionable part, share, and dividend of such 
“ bankrupt’s estate, in proportion to the other creditors of 
such bankrupt, in like manner as if such contingency had 
happened before such commission issued : and that all and 
every person or persons, against whom any commission of 
“ bankruptcy should be awarded, should be discharged of and 
from the debt or debts owing by him, her, or them, on every 
such bond as aforesaid, and should have the benefit of the 
several statutes now in force against bankrupts, inlikeinan- 
“ ner, to all intents and purposes, as if such contingency had 
" happened, and the money due in respect thereof had be- 
come payable before the time of the issuing of such com- 
“ mission.” (a) 

By the statute book it appears, that the masters and mari¬ 
ners of ships having taken upon bottomry greater sums of nio- 
nev than the value of their adventure, had been accustomed 
wilfully to cast away, burn, or otherwise destroy the ships un¬ 
der tlieir charge, to the great loss of the merchants and own- 
16CH.1. ers: it was therefore enacted, “That if any captain, master, 
(. o. 12. niarincr, or other officer belonging to any ship, should wil- 
“ hilly cast away, burn, or otherwise destroy the sliip unto 
“ which he belonged, or procure the same to be done, he 
“ sliould suffer death as a felon.” The duration of this act 
having been limited to three years, it became extinct: but the 
13 Ch. necessity of such a provision was so great, that a similar law 
^ made a few years afterwards, and is still in force. 

As the commerce of the country increased to an amazing de¬ 
gree, so the custom of lending money on bottomry became also 
very prevalent: and as the lenders had subjected themselves to 
great risks, they began to think it necessary to protect their 
property, by insuring to tlie amount of the money lent. In a 
former chapter, much was said ol' the mode by which insu- 

('^) r^tatutc relates as well to losses upon policies of insurance, as to 
boaoinry bonds. See the whole of the statute, as applicable to both sub- 
jc^U, ante, p. 420. note (w). 

ranees 
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ranees on such property were to be effected; and we then saw Vide ante, 
from the case of Glover v. Blacky that it was necessary to insert 3 Burr, 
in the policy that the interest insured was bottomry or respon- 
dentia, and that such was the law and practice of merchants. 

From this case too it is evident, that when a person has insured 
a bottomry or respondentia interest, and he recovers upon 
the bond, he cannot also recover upon-the policy : because he 
has not sustained a loss within the meaning of his*contract; and 
to suffer any man to receive a double satisfaction, would be 
contrary to the first principles of insurance law. As it is mere¬ 
ly a contract of indemnity, a man shall never receive less; nor 
can he be entitled to recover more than the amount of the da- 
inage he has, in fact, sustained. 
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A n insurance upon life is a contract, by which the under¬ 
writer for a certain sum, proportioned to the age, henltlu 
jn'ofession, and other circumstances of that person, whose life 
is the object of insurance, engages tliat the person shall not 
die within the time limited in the policy : or if he do, that he 
will pay a sum of money to him in whose favour the policy was 
granted. Thus if JL lend 100/. to 5 ., who can give nothing 
but his personal security for repayment: in order to secure 
him in case of his death, B, applies to C. an insurer, to insure 
his life in favour of A.^ by which means, if B. die within the 
time limited in the policy, . 4 ., will have a demand upon C. for 
amount of liis insurance. 


i PosiiethNv. The advantages resulting from such insurances arc many 
and obvious: and most of lliem may he reduced under the 
following classes. To persons })ossessed of places or employ¬ 
ments for life; to masters of families, and others, whose 
income is subject to be determined, or lessened, at their iv- 
spective deaths: who, by insuring their lives, may secure a 
sum of money for the use of their families. To married per¬ 
sons, where a jointure, pension, or annuity, depends on both 
or either of their lives, by insuring the life of the persons 
entitled to such annuity, pension, or jointure. To dependants 
upon any other person, during whose life they are entitled 
to a salary or benefaction, and whose life being insured, w ill 
enable such dependants, at the death of their benefactor, to 
claim from the insurers a sum equal to the premium paid. 
To persons wanting to borrow' money, who, by insui'ing their 
lives, are enabled to give a security for the money borrowed, 
'niese, and many other advantages, being so obvious, the 
Bishop of Oxford^ Sir Thomas Allen^ and some other gcntlc' 
men, were induced to apply to Queen Anne to obtain her 
charter for incorporating them and their successors, whereby 

thev 
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they might provide for their families, in an easy unci beneficial 
manner. Accordingly, in the year 1706, Her Majesty granted 
her roya' charter, incorporating them by the name of “ The 
“ Amicable Society for a perpetual Assurance Office/' giving 
them a power to purchase lands, an ability to sue and be sued 
in their corporate capacity, and a common seal for the more 
easy and expeditious management of the^ affairs of t'ne 
Company. 

The benefits, which accrued to the public from this species 
of contract, were found to be so extensive, that another office 
was established by deed enrolled in the Court of King’s Bench 
at Westminster^ for the insurance of lives only. The name oi 
this office is the Society for equitable Assurance on lAves and 
Survivorships.** Besides this, the two Companies of the 
Royal Exchange and London Assurance, obtained His Ma¬ 
jesty’s charter, to enable them also to make insurance on lives. 
The charter points out the advantages of such institutions; 
for it states as the ground, on which such a permission is to 
be granted, That it has been found by experience to be of 
“ benefit and advantage, for persons having offices, employ- 
merits, estates, or other incomes, determinable on the life or 
lives of themselves or others, to make assurances on the life 
or lives, upon which such offices, employments, estates, or 
V incomes are determinable.” (a) Private underwriters ul^o 

(a) An act passed in ih3 39 Ot^o. 3* (ch. 83.) for incorporating a new in¬ 
surance company, called The Globe Insurance Company, the second section 
of which authorizes them (among other things) to make insurances on the 
life or lives of any person cr persons whomsoever; and to grant, purchase, 
And sell annuities !br lives, or on survivorship, and grant sums of money, 
payable at future periods, within the kingdom ol Great Britain or 
Aiul any other parts abroad, whether within His Majesty’s dominions or 
not; and shall and may receive deposits of funds ol tontine societies, and 
other institutions establibhed for granting future advantages, and deposits 
of funds belonging to, and act as treasurer thereof for benefit or friendly 
riocieties, and other charitable and benevolent institutions; and make pro¬ 
vision for the widows and children of the clergy, and for clergymen, and 
receive deposits from or or account of members of the industrious-classes 
of society, and others; and to make provision for members of tlie indus¬ 
trious classes of society, and others, by allowing interest on such-deposits 
made, or otherwise, upon such terms and conditions, and in such manner, 
as shall or may be agreed upon between the said corporation so to be cre¬ 
ated and established, and the persons and societies treating with the sai 
corporation, for the purposes hereinbefore mentioned. 

T T M 
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may entex' into policies of this nature, as well as any other, 
provided the party making the insurance, chooses to trust their 
single security. 

The antiquity of this practice cannot be very easily ascer¬ 
tained ; however, we find traces of it in some very old authors. 
In the Vrencli book, entitled Le Guidon, we find it mentioned, 
as a contract perfectly well known, at that time, in other 
countries. The author of that book, however, tells us in the 
same passage, that it was a sj)ecies of contract wholly forbid¬ 
den in Fmnce^ as being repugnant to good morals, and as 
opening a do{)r to a variety of frauds and abuses. Such, in¬ 
deed, the law of France continues at this day: and insurances 
upon lives are prohibited in other countries of Euroj^e by po¬ 
sitive regulation. The same French author has, however, 
gone a little too far in asserting, that the other countries, in 
which they 'had been till that time encouraged, were also 
obliged to forbid them. This had not certainly taken place 
at that time, as may be inferred from the 66th article of the 
laws ol Wishuy: and in England they never had been pro- 
hibited. The learned itoeem also takes notice of them as 
legal contracts, and quotes various authors in support of his 
opinion. 

These insurances being thus sanctioned in England by royal 
authority, and the funds of the different societies having very 
much increased, and being fixed on a stable and permanent 
foundation, contracts of this nature became so much a mode 
of gambling, (for people took the liberty of insuring any one’s 
life, without hesitation, w^hether connected with him, or not, 
and the insurers seldom asked any question about the reasoni', 
for which such insurances were made,) that it at last became 
a subject of parliamentary discussion. The result of that dis¬ 
cussion w as, that a statute passed, by which it was enacted, 
“ That no insurance should be made by any person or per- 
** sons, bodies politick or corporate, on the life or lives oi. eeny 
person or persons, or on any other event or events what- 
soever, wherein the person or persons, for whose use, be- 
‘‘ nefit, or on whose account, such policies should be made, 
“ should have no interest, or by way g/* gaming or wagering; 
and every insurance made contrary to the true intent and 

meaning 
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meaning thereof^ should be null and void to all inttote 
and purposes.” And in order more effectually to guard 
against any imposition or fraud, and to be the better able to 
ascertain, what the interest of the person, entitled to the be¬ 
nefit of the insurance, really was, it was further enacted, by 
the same statute, that it should not be lawful to make any Sect, z. 
policy or policies on the life or lives of any person or per- 
sons, or other event or events^ without inserting in such 
“ policy or policies, the person’s name interested therein, or 
for whose use, benefit, or on whose account, such policy 
‘‘ was so made or underwrote. And that in all cases where Secr. 3. 
the insured had an interest in such life or lives, event or 
events, no greater sum should be recovered, or received 
from the insurer or insurers, than the amount or value of 
“ the interest of the insured, in such life or lives, or other 
“ event or events. Tliat nothing in the act contained shall Scct..^ 

“ extend, or be construed to extend, to insurances bond Jide 
made by any person or persons, on ships, goods, or mer- 
“ chandizes ; but every such insurance shall be as valid and 
effectual in law, as if this act had not been madcJ’ 

It has been held that a person, holding a note given for 
money won at play, has not hu insurable interest in the life of 
the maker of the note. 

An action was brought on a policy on the life of James Rus- Dwya v. 
sell from the ist of Ju7ie 1784 to the isio^ June 1785. Russdl 
was warranted in ffood health, and by a memorandum at the 

” ^ i '’88 

foot of the policy it was declared that it was intended to cover ' 
the sum of 5000Z. due from Rmsell to the plaintiffi for which 
he had given his note payable in one year from the 14th of 
Maj/ 1784. — Two objections w^ere made on the part of the 
defendant: ist, That part of the consideration for the note 
was money won at play : 2dlj% That Russell at the time he 
gave the note was an infant. 

Mr. Justice Bnller nonsuited the plaintiff upon the ground 
of part of the consideration of the note being for a gaming 
transaction; and therefore there was a want of interest in the 
plaintiff. But as to the other objection on account of infancy 
the interest must be contingent, for Russell might or might not 

T 'I 4 avoid 
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avoid his note; and he doubted much whether till so avoided, 
the note must not be taken against a third person to be the 
note of an adult, for the maker of the note only could take 
the objection, (a) 

But a creditor has such an interest in the life of his debtor, 
that he may insure it, and recover upon the policy. — Thus 
in an action on a policy of insurance on the life of Lord New- 
iaven from the ist December 1792 to the istof December 1793, 
the only question made by the defendant was as to the plain¬ 
tiff's interest, which it was contended was not sufficient to take 
this case out of the statute 14 Geo, 3. c. 48. It appeared in 
evidence that Lord Newhavenwah indebted to the plaintiff and 
a Mr. Mitchell \n a large sum of money, part of which debt 
had been assigned by them to another person; the remainder, 
being more than the amount of the sftm insured, was upon a 
settlement of accounts between the plaintiff and Mitchell^ 
agreed by them to remain to the account of Mitchell only. 

Lord Ke7}yo7i was of opinion, that this debt was a sufficient 
interest: and said, that it was singular, that this question had 
never been direcihj decided before. That a creditor had cer¬ 
tainly an interest in the life of his debtor; the means by which 
hr was to be satisfied may materially depend upon it, and at 
all events the death must in all cases in some degree lessen the 
security. Verdict for the plaintiff. 

So also in a previous case, where an action was brought on 
a policy on the life of William Holden from the 17th August 
1790 to August 1791, and during the life of the plaintiff^ 
Holden had granted an annuity to the plaintiff’s late brother, 

(ff) There is a case of Roebuck v. Hammerton^ in which a policy made, 
in order to decide upon the sex of a particular person, was held to liill 
within the prohibition of this statute. In another case, a policy having 
been made, on the event of there being an open trade between Great 
Britain and the province of Maryland^ on or before the 6th of Jxdy 1778, 
Lord Mantjicld said, that it was clear the plaintiff could not recover, 
ist. Is this an interest witliiii the act? It was made to prevent gambling 
policies. Every man in the kingdom has an interest in the events of war 
aiKl peace; but I doubt whether that be an interest within the act. But 
adly, The policy is void, by n^t having the name inserted according to 
tht aecond section of the statute. 


wliicli 



64 ! 


Chxv. XXIL] OF INSURANCE UPON LIVES. 

■Hvhich nniniity he had bequeathed to persons not parties to 
this insurance, having made the plaintiff* executor of his will, 
and directed him to make assurance. Lord Aewyo/i. thought 
tliis a sufficient interest in the executor to support tlie action. 
The cause proceeded, therefore: biit the defendant had a ver¬ 
dict afterwardsupon a different ground. 

But if after the death of the debtor, his exeVutors pay the 
debt, the creditor cannot afterwards recover upon the policy, 
although the debtor died insolvent, and the executors were 
furnislied with the means of payment from another quarter 
than the estate of their testator. 

This point was decided in an action brought by Messrs. 
^ iodsalls, coachmakers, against the directors of the Pelican 
Life Insurance Company, on a policy on the life of the late 
Right Honourable Pitt; and the declaration averred 

'hat the plaintiffs were interested in his life at the lime of 
making the insurance, and till the time of liis death to the 
amount of the sum insured. One of the pleas, and the ma¬ 
terial one stated, that the debt due to the plaintiffs was qft^r 
■he death of Mr, Pitt, and before the exkibitmgoflheplamtiff'^ 
fully paid to the plaintiffs by the Earl of ChathammA the 
Lord Bishop of Lincoln^ executors of the will of Mr. Pitt, 
Issue was taken on the fact of payment by the executors. 
Upon the trial of this cause before Lord Ellenborough a case 
v/as reserved for the opinion of the Court, stating that Mr. 
Pitt died on the 23d January 1806; that the defendants were 
served before Trinity Term with process issued on the 3d 
June 1806: that MxJPiti^ at the time of the execution of the 
policy, was indebted to tlie plaintiffs, and continued so till hi‘> 
<leath in upwards of 500/. the sum insured, and died insolvent, 
'i'hat on the 6 t\i March 1806, the executors of Mr. Piff paid 
to the plaintiffs, out of the money granted by parliament for 
tlie payment of Mr. Pitf'A debts, 1 109/. as in full for the debt 
due to them from Mr. Pitt. After argument at the bar, and 
time taken to deliberate, the judgment of the Court was pro¬ 
nounced by 

Lord FAlenborotigh, — “ This was an action of debt on a 
policy of insurance on the life of the late Mr. Pitf^ ef- 

lected 
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fectcd by the plaintiffs, who were creditors of Mr. Pitt, for 
the sum of 500/. The defendants were directors of the 
Pelican Life Insurance Company, with whom that insurance 
was effected. (His Lordship, after stating the pleadings 
and the case, proceeded.) This assurance, as every other 
to which the law gives effect, (with the exceptions only 
contained in the 2d and 3d sections of the stat. 19 Geo. 2, 
c. 37), is in i*ts nature a contract of indemnity, as distin¬ 
guished from a contract by way of gaming or •magei'ing. 
The interest, which the plaintiffs had in the life of Mr. Pitt, 
was that of creditors, and the probability of loss which resulted 
from his death. The event, against which the indemnity was 
sought by this assurance, was substantially the expected conse¬ 
quence of his death, as affecting the interest of these individuals 
assured in the loss of their debt. This action is in point of 
law founded on a supposed damnification of the plaintiff^ oc¬ 
casioned by his death, existing, and continuing to exist at the 
time of the action brought: and being so founded, it follows 
of course, that if, before the action was brought, the damage, 
which was at first supposed likely to result to the creditors from 
the death of Mr, Pitt, were wholly obviated and prevented by 
the payment of his debt to them, the foundation of any action 
on their part, on the ground of such insurance, fails. And it 
is no objection to this answer, that the fund out of which their 
debt was paid did not (as was the case in the present instance) 
originally belong to the executors, as the part of assets of the 
deceased: for though it were derived aliunde, the debt of the tes¬ 
tator was equally satisfied by them thereout; and the dam^ 
nification of the creditors, in respect of which their action upon 
the assurance contract is alone maintainable, was fully obvi¬ 
ated before their action was brought. This is agreeable to the 
doctrine of Lord Man^eld in Hamilton v. Mendes, 2 Burn'. 
1210. The words of Lord Mansfield are, The plaintifPs 
demand is for an indemnity: his action then must be found- 
ed upon the nature of the dumnification, as it really is at the- 
time the action is brought. It is repugnant, upon a contract 
“ for indemnity, to recover as for a total loss, when the event 
“ has decided that the damnification in truth is an average, or 
perhaps no loss at all. Whatever undoes the damnification 
“ in the whole, or in part must operate upon the indemnity in 
the same degree. It is a contradiction in terms to bring an 

action 
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« action for indemnity where, upon the whole event, no damage 

has been sustained/’ Upon this ground, therefore, that the 
plaintiffs had in this case no subsisting cause of action in point 
of law, in respect of their contract, r^ardiiig it as a contract 
^ 5 f indemnity, at the time of the action brought, we are of opi¬ 
nion that a verdict must be entered for the defendants on the 
first and third pleas, notwithstanding the finding in favour of 
the plaintiffs on the second jfiea/’ 

The remaining observations and rules upon this subject arc 
very few and short: because those general rules and maxims, 
upon which so much has been said with I’egard to insurances in 
general, are also applicable to this species of them : the same 
mode of construction is to be adopted: fraud will equally affect 
the one as the other; the same attention must be paid to a 
rigid compliance with warranties; and the same rules of pro¬ 
ceeding are to be followed. 

It lately became a question, in an action by a husband on a 
policy on the life of his wife, whether the declarations of the 
wife as to her state of health, then lying in bed aj)parently ill, 
describing the bad state she was in, at her going to M. (whither 
she went to be examined by the surgeon preparatory to the 
insurance being made) down to that time, and her fear that 
she could not live lo days longer when the policy would be re¬ 
turned, were admissible in evidence. It was held they were. 

With respect to the risk, which the underwriter is to run, 
tliis is usually inserted in the policy; and he undertakes to an¬ 
swer for ail those accidents, to which the life of man is exposed, 
unless the cestny que vie put himself to death, or he die by 
trie hands of justice. The policy, as to the risk, generally runs 
in these words: “The said insurers, in consideration of the 
“ sum paid, (lo assure, assume, and promise, that the said 
“ A, B, shall, by the permission of Almiglity God, live and 
“ continue in this natural life for and during the said term, or 
“ in case he the said A, B. shall, during the said time, or be- 
“ fore the full end and expiration thereof, happen to die by 
“ any ways or means whatsoever, suicide or the hands of jus- 
“ tice excepted, then,’^ &c. We see, that this contract ex¬ 
pressly say«, the death must happen whhin the time limited, 

otherwise 
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Otherwise the insurers are discharged. But suppose a mortal 
*wound is received during the existence of the policy, and the 
person languishes till after the term limited in the contract, 
what says the law? Agreeably to the decision of this point, in 
cases of marine insurances, not only the cause of the loss, but 
the loss itself, must actually happen, during the time name<l in 
tlie policy, othci wise the insurers are not responsible. This 
very case was put by Mr. Justice ffilles^ in his argument, when 
delivering the opinion of the Court, in the case Lochyer 
Offley* Suppose, said the learned Judge, an insurance upon a 
man’s life for a year, and some sh(?rt time before the expira¬ 
tion of the term, he receive a mortal wound, of which he dies 
after tlie year, the insui'er would not b6 liable. 

But V hen an insurance is made upon a man’s life who gees 
to sea, and the ship, in which he sailed was never afterwards 
heard of, the question, whether he did or did not die within 
the term injured, is a iact for the jury to ascertain from the 
circumstances whicli shall be produced in evidence. 

'Thus in an action on a policy of insurance on the life of 
Zf. Macleane^ Esq. from the 30th oi January 1772, tothe3G:h 
oi January 1778, it appeared in evidence, that about the 28th 

November' 1777, Macleaue sailed i'rom the Cape of Good 
Hope^ in the Swallow sloop of war, which ship, not being 
afterwards heard of, was supposed to have been lost in a 
storm off the Western Islands. The question was, Whether 
Macleane died before the 30th of January 1778 ? In order to 
establish the affirmative of that question, the plaintiff called 
witnesses to prove the ship’s departure from the Cape with 
Maclearie; and several captains swore that they sailed the 
same day; that the Swallow must have been as forward in her 
course as they were on the 13th or 14th o\' January^ the period 
of a most violent storm, in which she probably was lost. That 
the Swallow was much smaller than their vessels, which, with 
difficulty, weathered the storm. 

Lord Man^ld left it to the jury, whether, under all the 
circumstances, they thought the evidence sufficient to cani'incc 
them that Macleane died before the expiration of the time 
lifaited in the policy; adding, that if they thought it so doubt¬ 
ful 
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ful as not. to be able to form an opinion, the defendant ought 
to have their verdict. The jury found for the plaintiff. • 

These insurances, when a loss happens upon them, must be 
paid according to the tenor of the agreement, in the fidl sum 
insured, as this sort of policy, from the nature of it, being on 
the life or death of man, does not admit of the distinction be¬ 
tween total and partial losses. 

We have seen* that private persons, as well as the public 
companies, may be underwriters upon policies on lives; and 
as they frequently became bankrupts after the policy was un¬ 
derwritten, but before a loss happened, it became a question, 
Whether the persons interested in such insurances could claim 
the money, and prove the debt, under the commission, as if 
the loss had happened before it issued. In the chapter im¬ 
mediately preceding this, and in one prior to that, we took 
occasion to observe, that in order to remedy an inconvenience 
of this nature with respect to marine insurances and bottomry 
bonds, a statute had passed allowing creditors, either on such 
policies, or bottomry and respondentia bonds, to prove their 
debts under the commission, as if the loss or contingency had 
happened prior to that event. But as the words of the pre¬ 
amble to that section of the statute were special, referring only 
to insurances on ships and goods, or contracts of bottomry, 
it was doubtful whether it extended to insurances on lives, al¬ 
though the words of the enacting part were very general, 
namely, “ the assured in any 'policy of assuraricef cjr. In 
support of this doubt it was urged, that great inconveniences 
y^ould follow from extending the statute to these policies, be¬ 
cause the risk may remain unsettled for a long and indefinite 
number of years. The Court, however, held, that the ge¬ 
neral words of the enacting part were not restrained by the 
preamble. 

This doctrine was laid down in an action on a policy of in- 
^iirtmcc on the !ifo of . 7 . 77 . Boyd^ lately gone to the East 
Indies, on the event of his dying between the 5tli oi Apidl 
T780, and the 5th of April 1783. Tlie defendant pleaded. 
Bankruptcy generally; and that the cause of Action ac¬ 
crual before the bankruptcy. 2dly, That the policy mis made 
^ pnoi 
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prior to the time of his beaming a bankrupt^ then the trading, 
petitioning creditor’s debt, commission, proceedings, and cer¬ 
tificate were specially set out, and that he was thereby dis¬ 
charged from the said policy, and all debts due at the time 
of the bankruptcy, without saying, that the cause of action 
accrued before the bankruptcy. To this last plea there was 
a" general demurrer* 

« 

Lord Mansfield, — The only question is, whether the 
enacting wrds of this statute, which are general^ shall be re¬ 
strained by the preamble^ which is particular, I think they 
should not be restrained. The enacting clause comprehends 
all insurances, and consequently insurances upon lives. This 
is exactly the case of Pattison v. Banks (a); for there the pre¬ 
amble was particular^ but the enacting clause general^ 

Mr. Justice WillessLnd. Mr. Justiceconcurred. 


Mr. Justice Btdler, — In the case of Macc v. Cadell^ it 
was held, that the enacting words of the statute of the 2 ist of 
Ja, I. c. 19. were not restrained by the preamble. {0) The 
inconvCTiiencies that have been urged, are not so great as are 
apprehended ; for the creditors need not be delayed in their 


(a) The question in Paftisonv. Bank$t(Cowp. Rep. 54c.) arose upon the 
7 Geo. I. c. 31. which allowed persons, who had given credit on bills, 
bonds, notes, and other securities, payable at a future day, and which 
were not payable at the bankruptcy of the debtor, to prove them under 
the commission. The preamble to the statute speaks of securities only for 
tile sale of goods and merchandizes; but as the enacting words were ge¬ 
neral, the Court held, that they extended to a bond for the payment of an 
annuity for a term of years. 

{b) The statute of James enacts, “ That if any person, at such time as 
lie shall become bankrupt, shall, bp ike consent of the true oumer, Sfd. 
have in his possession, &c. any goods, &c. whereof he shall be reputed 
“ owner; the commissioners shall have power to sell the same in like 
manner as any other part of the bankrupt’s estate.” The preamble 
says, “ Whereas it often happens that many persons before they become 
“ bankrupts, do convey their goods to other men, upon good consideration, 
“ and yet retain the possession, and are reputed owners thereof,” &c. 
The Court, in Mace v. Cadeliy {Cowp* 232.) held, that the statute ex¬ 
tended to the goods of a third person, which he allowed the bankrupt to 
keep possession of, as well as to those which originally belonged to the 
bankrupt, although the statute speaks only of the bankrupt’s original 


property. 
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dividend. When a creditor has an insurance bf this kind, 
he has nothing to do but lay it before the commissioners, 
who will make a calculation, and lay aside as much as wiH 
give him a dividend equal to that of the other credito»*s. 

There must be judgment for the defendant.” 

It became a doubt in the reign of King William^ when a 
policy on a life was to run from the day of the date thereof, 
till that day twelvemonth, and the person died on the day 
named, whether the insurer was liable. The Court held that 
he was. The case was this; A policy of insurance wa,s made sir Robert 
to insure the life, of Sir Mobey^t Howard for one year, from 
the day of the date thereof; the policy was dated on the 3d 615. i Ld. 
day of September 1697. Sir Robert died on the 3d of Srpteinber 
1698, about one o’clock in the morning. Lord Holt held 
that from the day of the date excludes the day, but from the 
date includes it {a) ; so that the day of the date must be ex¬ 
cluded here, and the underwriter is liable. 

Although from a perusal of the note (n) below, it will ap- vide the 
pear that no difficulty could occur on such a point at the 
present day; yet it is usual, in order to prevent disputes, to 
insert in the modern policies “ thejirst andlast daps included.^^ 

s 

Policies on lives are equally vitiated by fi*aud or falsehood (6), 
as those on marine insurances; because they are equally con¬ 
tracts 

(a) In the law books, not perhaps much to the honour of the profes¬ 
sion, this distinction taken by Lord Holt was at one time held to be law, 
at others not: sometimes, these expressions were held to mean the same 
thing; at others to be quite different. In the year 1777, however, this 
glaring absurdity was entirely done away, and the Court of King's Bench 
unanimously held, after much deliberation, that they mean the same thing; 
and they shall either be exclusive or inclusive according to the context and 
subject matter, and shall be so construed as most eflectually to support the 
deeds of the parties, and not to destroy them. See Lord Maiufield's very 
elaborate argument upon this occasion, in which all the cases are fully 
stated and considered. Pugh v. The Duke of Leeds, Cowper^s Reports 
7t4- 

(A) A Life Insurance Society had the following rule: that if any member Wjm, cx 
iieglected to pay up the quarterly premiums for 15 days after they were e^utoj. 
due, the policy was declared to be void, unless the member (continuing in ji, 
a? good health as when the policy expired) paid up the arrears within six 

months, 
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tracts of good faith, in which the underwriter, from necessity, 
must rely upon the integrity of the insured for tlie statement 
of circumstances. Indeed, the case of Witthigham v. Thorn- 
borough^ which we took the occasion to cite in support of the 
doctrine laid down in the chapter upon fraud in Marine In¬ 
surances, was a policy upon a life insurance. — In another 
case, the principles of fraud were considered as far as it af¬ 
fects this contract. 

It was an action on a policy of insurance for 150/. at four 
guineas per cent, in case Dmry Sheppey should die at any time 
between the ist of April 1777 and the ist of April 1778, 
both days included, and during the lifetime of John Shep^ 
pey^ the father of Drury: but in case the said Jb//M shouht 
die before the said Drury^ the policy,to be void; the question 
was, as to the i-epresentation of the life at the time of the in¬ 
surance, The ijitercst in the insurance was 900/. due frori 
Drunj Sheppey to the plaintiff. It was admitted, that the liti* 
expired within the; time limited in the policy. Drury 
had a place iji the custom-house of Ireland^ and was in bad 
circumstances. He went to the soutli of France for tin 
benefit of his health, or to avoid his creditors, and there dieJ. 
Tlie broker, wlio effected the policy, told the underwriter,' 
that the gentleman, for wliom he acted, would not w^arran;, 
but from the account he (the broker) had received, he bcliaed 
it to be a good life. 

Lord Manfcld. — “ As to the interest, this policy may 1 .. 
considered as a collateral security for the debt due to the 
plaintiff. Where there is no warranty, the uuderwriter run'^ 
the risk of its being a good life or not. If there be a con¬ 
cealment of the knowledge of the state of the life, it is a frauil. 
It is a rule that every subsequent underwriter gives credit to 


/aonths, and five shillings per idonth extra, the Court held that a member 
insuring having died, leaving a quarterly payment over due, the policy was 
expired, and that a tender of the sum by the executor, tl^oiigh made within 
15 days, did not satisfy the requisition of the policy, and the rules of the 
'^ociety. Similar doctrine had prevailed with respect to n Fire Insurance, 
post, p, 660. note (a) Tarhion v. Siainjorih, ^ T. It, 695. 
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the representation made to the first; and it is allowed that 
any subsequent underwriter may give in evidence a misrepre¬ 
sentation to the first. The broker here does not pretend 
to any knowledge of his own, but speaks from information. 

There is no fraud in him.” There was a verdict for the 
plaintiff. 

Even where tliere is an express warranty, that the person 
is in good health, it is sufficient that he is in a reasonable 
good state of health ; for it never can mean, that the ce%tui 
qiie vie is perfectly fi ee from the seeds of disorder. Nay, even 
if the person, whose life was insured, laboured under a par¬ 
ticular infirmity, if it can be proved by medical men, that it 
did not at all, in their judgment, contribute to his death, the 
warranty of health has been fully complied v/ith; and the 
insurer is liable. 

Thus in an action on a policy made on the life of Sir Jame% Ross v. 

V ^ • T? rl K t 

for one year from October' 1759 to October 1760, war- i Bi^cRep. 
ranted in good health at the time of making the 'policy: the fact p. 3*^- 
w*as, that Sir James had received a wound nt the battle of La 
Feldt in the year 1747, in his loins, which had occasioned a 
partial relaxation or palsy, so that he could not retain his urine 
or fiecesy and which was not mentioned to the insurer. Sir 
James died of a malignant fever within the time of the insu¬ 
rance. All the physicians and surgeons, who were examined 
for the plaintiff, swore, that the wound had no sort of con¬ 
nection with the fever; and that the want of retention was 
not a disorder, which shortened life, but he might, notwith¬ 
standing that, have lived to the common age of man : and the 
surgeons who opened him, said, that his intestines were all 
sound. There was one pliysician examined for the defendant, 
who said, the want of retention was paralytick; but being 
asked to explain, he said, it was only a local palsy, arising 
from the wound, but did not affect life: but on the W'hole he 
did not look upon him as a good life. 

Lord Mansfield. — “ The question of fraud cannot exist in 
this case. When a man makes insurance upon a life generally, 
without any representation of the state of the life insured, the 
insurer takes all the risk, unless therc was some fraud in tlio 

vox., lu V V por-oa 
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person insuring^ either by bis suppressing some circumsUinccs, 
which he knew, pr by alleging what was Folse. But ii* die per* 
son insuring knew no more than the insurer, tlie latter takes 
the risk. In this case there is a w'urranty, and wherever that 
is the case^ it must at all events be proved, that the parQ^ was 
a good life, which makes the question on a warranty mucli 
larger than that on fraud. Here it is proved tliat there was 
no representation at all, as to the state of life> ngr ariy ques¬ 
tion asked about it: nor was it necessary. Where an insu¬ 
rance is upon a representation, every material circumstance 
should be mentioned, such as age, w'ay of life, &c. But where 
there is a warranty, then nothing need be told; but it must 
in general be proved, if litigated, that the life nmsy in Jact^ a 
good one^ and so it may ir, though he have a particidar infirmity. 
The only question is. Whether' he was in a rcasofiable good 
state healthy and such a life as aught to he insured 07 i common 
terms ? The jury, upon this direction, without going out of 
court, found a verdict for the plaintiff. 

In a subequent case, the same rule of decision was recom¬ 
mended and enforced. It was an action on a policy on the 
life of Sir Simeon Stuart Bart, from the ist of April 1779, to 
the 1st of Ap 7 il *780, and during the life of Eliza Edgly 
Ewer, Tliis policy contained a warranty that Sir Simeon 
w as about 57 years of age, a?id in good health cm the i \ th 
of May 1779, and that Mrs. Ewer was about 78 years of 
age. The deteadant at the trial admitted, that Sir Simeon and 
Mrs. Ewer w^ore of the respective ages mentioned in the 
warranty; that he died before the ist of Api'il 1780, aiid 
that she was living. Two questions were intended to have 
been made; ist, As to the plaintiirs interest; 2d, On the 
warranty of health. The former was disposed of by the 
plaintiff having proved a judgment debt. As to the lat¬ 
ter, it appeared in evidence, that although Sir Simeon was 
troubled with spasms and cramps from violent fits of the gout, 
he was in as good health, when the policy was underwritten, 
as he had been for a long time before. It was also proved 
by the broker, who effected the policy, that the underwriters 
were told, that Sir Simeon was subject to the gout. Dr. He^ 
berden and other gentlemen of the faculty were cxaxnined, who 
proved that spasn^ and convulsions were symptoms incident 
to the gout. 


Lord 
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Lord Man^eld. — « The imperfection Of langiiagt^ is such 
that We hare not worda for every different idea; aftd tlie real 
intention of parties must be found out by the subject-matter. 

By the present policy, tlic life is warranted, to some of tlieim- 
derwTiters in healthy to others in good health ; and yet there 
was no difference intended in point of fact- Stick a warranii^ 
can never mean that a man has not the aeds of disorder. Wo 
are all born with the seeds of mortality in us. A man, subject 
to the gout, is a life capable of being insured, if he has no sick¬ 
ness at the time to make it an unequal contract.” There was 
a verdict for the plaintiff. 

It is not to bo concluded, that a disorder with which a per¬ 
son is afflicted before he eflfhcts an insurance on his life is a 
disorder tending to shorten life,” within the meaning of a 
declaration of the Insurance Offices, from the mere circilm^ 
stance that he afterwards dies of it, if it be not a disorder ne¬ 
cessarily having that tendency. 

In a former chapter we saw, that when the risk is entire, and Vide nme, 
it is once begun, there shall be no apportionment or return ' 
of premium, though it should cease the very next day after it 
commenced. The same rule is applicable in every respect to 
the premium on life insurances; for the contract is entire, and 
if the person whose life is insured should put an end to it the 
next day after the risk commences, tliough the underwriter is ' 
discharged, there would be no return of premium. This has 
never been decided in any judicial determination expi'essly on 
the point, but it has frequently been declared to be the law 
upon the subject by the learned Judges in the course of argu¬ 
ment, when return of premium on marine insurances was the 
point under discussion. This was particularly done in the 

Tifriev. Fletcho'^ by Lord Man^ield^ w'hen delivering Cowp 669. 
the judgment of the Court, “There has been an instance 
“ put,” said His Lordship, “ of a policy where the measure is 
** by time, which seems to me to be very strong and apposite 
“ to the present case ; and that is an insurance upon a man’s 
“ life for twelve months. There can be no doubt but the risk 
“ there is constituted by the measure of time, and depends 
“ entirely upon it: for the underwriter would demand double 
** the premium for years, that he would take to insure the 
“ same life for one year only. In such policies, there is a 
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<< general exception against suicide. If the person puts an 
“ end to his own life the next day, or a month after, or at any 
“ other period within the twelve months, there never was an 
<< idea in any man’s breast, that part of the premium should 
“ be returned.” 

Uoug. 789. Afterwards in the case of Bermon v. Woodh'idgey Lord Mans- 
JieldX^id down the same doctrine. In an insurance upon a 
life, with the common exception of suicide, and the hands of 
justice, if the party is executed, or commit suicide, in twenty- 
‘‘ four hours, there shall be no return.” 

From these opinions, which have been frequently repeatcil 
in other cases, the law upon the subject of return of premium, 
as applicable to life insurances, seems perfectly ascertained: 
because, except in the case of suicide or a public execution, 
the question can never arise. 



( 653 ) 


CHAP. XXIII. 

✓ 

Of Insurance against Fire. 

A N insurance of this sort is a contract, by which the insurer, 
in consideration of the premium which he receives, un¬ 
dertakes to indemnify the insured, against all losses, which he 
may sustain in his house, or goods, by means of fire, within 
the time limited in the policy. To enter upon a detail of the 
various advantages, which mankind have derived from tliis 
species of contract, would be a waste of time; because they are 
obvious to every understanding. As little does it fall within 
the compass of my plan to enumerate the various offices that 
have been instituted for the purpose of insuring property 
against fire; or the rules and regulations, by whicli they are 
severally governed. Some of them have been instituted by 
royal charter; others by deed inrolled; and others give secu¬ 
rity upon land for the payment of losses. The rules, by which 
these societies are governed, arc established by their Own ma¬ 
nagers, and a copy given to every person at the time he in¬ 
sures ; SO that, by his acquiescence, he submits to their pro¬ 
posals, and is fully apprized of those rules upon the compli- 

* • 1 I • 1 i_ Ml Ml 1 Blackstone, 

ance or non-compliance with which he will or will not be %S4. 
entitled to an indemnity. 

There must be actual Jire or ignition to entitle an assured 
to recover; for where there had been damage merely by heat Auitinv. 
in the chimney of a sugar-house running to the top, by neg- ^ ivi^^sh, 
ligently lighting the fire without opening the register at the *30* 
top, the Court held that the assured could not recover, there 
being no ignition. 

^rhe construction to be put upon the regulations of the various 
offices has but seldom become the subject of judicial enquiry; 
few instances only having occurred in our researches upon this 
occasion. In the proposals of the London Assurance Company, 
and some of the other offices, there is a clause by which it is pro- 

u u 3 vided. 
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vided, that they do not hold themselves liable for any loss or 
damage by fire, happening by any invasion, foreign enemy, 
or any militaiy or usurped power whatsoever. It became a 
question, what species of insurrection should be deemed a 
military or usurped power within the meaning of this proviso. 
It was held by the Court of Common Pleas, against the opi¬ 
nion of Mr. Justice Goulds that it could only mean to extend 
.to houses set oVifire by means of an invasion from abroad, or 
of an interna] rebellion, when armies are employed to sup- 
{>ort it. 


^"he'cor wlxich this question arose, was an action of c<k 

poration of venant against the defendants upon a policy of insurance of a 

plaintiff at Norwich from fire, in which 
aWjis.363. policy there was a proviso that the corporation should not be 
liable in case the same shall be burnt by any invasion by fo¬ 
reign enemies, or any military or usurped power whatsoever, 
and that the defendants had not kept their covenants, to the 
plaintiff's damage. The defendants plead first the general 
iasue^ that they have not broke their covenants, and thereupon 
issue is joined, idly, They plead that it was burnt by a 7 i 
usurped powet'i the plaintiff replies, that it was not burnt by 
an usujped power^ and thereupon issue is also joined. This 
cause was tried at Norwich assizes; a verdict was given for 
the plaintiff, and 469/. damages, sulyect to the opinion of the 
Court upon the following case, viz. That upon Saturday the 
27 th of Novembe^'^ a mob arose at liori»ich upon account of 
the high price of provisions, and spoiled and destroyed divers 
quantities of flour; thereupon the proclamation was read, and 
the mob dispersed for that time. Afterwards another mob arose, 
and burnt down the malting office in the policy mentioned.. 
The question is, Whether the plaintiff is ^titled to recover 
in tliis action ? This case was twice argued at the bar, and 
the Court took time to d<^berate; after which, as the Judges 
differed in opinion, they delivered their opinions seriatim* 


Mr. Justice Gould was of opinion, that the malting^ofScc 
being bumt by the mob, who rose to reduce the price of pro¬ 
visions, the same was burnt by an usurped pomer^ within the 
true intent and meaning of the proviso in the policy; to show 
tljit it was an usurped power for any perstm to assemUo Aem- 

selves, 
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selves, to alter the laws, to set a price upon victuals, &c. he 
cited Popham^ 122. where it is agreed by the Justices, that to 
attempt such a thing by force is felony, if not treason; and 
therefore judgment ought to be for the defendant. 

Mr. Justice Bathurst. — “ The words, ‘ usurped power, ’ in 
the proviso, according to the true import thereof, and the 
meaning of the parties, can only mean an invasion of the 
kingdom by foreign enemies to give laws and usurp the go¬ 
vernment thereof, or an internal armed force in rebellion, 
assuming the power of government by making laws, and 
punishing for not obeying those laws. The plea alleges that 
r the malting office was burnt by an usurped powr unlawfully 
exercised, but does not charge that usurped power as a rebel¬ 
lion ; that a mob arose at Nor*mich on account of the price of 
victuals, and as soon as the proclamation was read, they dis¬ 
persed; therefore judgment ought to be for the plaintiff.’" 

Mr. Justice CZ/ve. — “ The words must mean such an 
usurped power as amounts to high treason, which is settled by 
the 25th of Edward the Third. The offence of the mob in the 
present case was a felonious riot, for which the offenders 
might have suffered; but it cannot be said to be an usurped 
power; therefore I am of opinion that judgment should be 
given for the plaintiff.” 

Lord Chief Jukice Wilmot. — Upon the best considera¬ 
tion I am able to give this case, I am of opinion, that the 
burning of the malting office, was not a burning by an mwped 
power W'ithin the meaning of theproviso. Policies of insurance, 
like all other contracts, must be construed according to the 
true intention of the parties,' Although the counsel on one 
side said, that policies ought to be construed liberally; on the 
other side, that they ought to be construed strictly; in a 
doubtful case I think the turn of the scale ought to be given 
against the speaker, because lie has not fully and cleaVly ex¬ 
plained himself. The imperfection of language to express our 
ideas is the occasion that words have equivocal meanings; and 
it is often very uncertain what the pardes to a contract in 
writing mean. When the ideas are simple, words express 
them clearly; but when they are complex, difficulties often 

u u 4 arise: 
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arise; and men differ much about the ideas intended to be 
conveyed by words: In the present case, what is the true idea 
conveyed to the ndnd by the yrovA^^isurped pov)er ? The rule 
to find it out is to consider the words of the context, and to 
attend to the popular use of the words, according to Horace^ 
Arhitrium est^ et jusy et norma loqtiendu My idea of the 
words, hnrnt by an usurped pemery from the context is, that 
they mean burnV or set on fire by occasion of an invasion from 
abroad, or of an internal rebellion, when armies are employed 
to support it, when the laws are dormant and silent, and 
firing of towns is unavoidable; these are the outlines of the 
picture drawn by the idea, which these words convey to iny 
mind. The time of the incorporation of this society of the 
London Assurance Company, was soon after a rebellion in this 
kingdom, and it was not so romantic a thing to guard against 
fire by rebellion, as it might be now; the time, therefore, is an 
argument with me that this is the meaning of these words. 
Ftebellious mobs may be also meant to be guarded against by 
the proviso, because this corporation commenced soon after 
the riot act; and if common mobs had been in their minds, 
they would have made use of the word mob. The words 
‘ usurpjed 2^(mery may have a great variety of meanings ac¬ 
cording to the subject-matter where they are used, and it 
would be pedantic to define the words in their various mean¬ 
ings ; but in the present case, they cannot mean the power 
used by a common rnob. It has not been said, tliat if one, 
or fifty persons had wickedly set this house on fire, that it 
would be within the meaning of the words usurpedpoxm\ It 
has been objected that here was an usurped power to reduce the 
price of victuals, but this is part of the power of the ci'own ; 
and therefore it was an usurped power: but the king has no 
power to reduce the price of victuals. The difference between 
a rebellious mob, and a common mob, is, that the first is high 
treason; the latter a riot or a felony. Whether was this a 
common or a rebellious mob? The first lime the mob rises, 
the magistrates read the proclamation, and the mob disperse; 
they hear the law, and immediately obey it. The next day 
another mob rises on the same account, and damages the 
houses of two bakers; thirty people in fifteen minutes put this 
army to flight, they were dispersed and heard of no more. 
Where are the species belli which Lord Hale describes ? This 

mob 
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mob wants an universality of purpose to destroy, to make it a 
rebellious mob, or high treason, i Hay% P. C. 135. There 
must be an universality, a purpose to destroy all liouses, all 
inclosures, all bawdy-houses, &c. Here they fell upon two 
bakers and a miller, and the mob chastised these particular 
persons to abate the price of provisions in a particular place: 
this does not amount to a rebellious mob. Wlien the laws are 
executed with spirit, mobs are easily quelled; sometimes a 
courageous act done by a single person will quell and disperse 
a mob. And sometimes the wisdom of an individual will do 
the same, as is thus beautifully described by Virgil: 

Ac veluti magno in popiilo cim scepe conrla est 
SeJitiOf sceviiqtie animis ignobilc vitlgus^ 

Jamquefoces et saxa volant: Juror arma minhtrat. 

Turn pietate gravem^ ac meriiis, si forte virum quern 
Co 7 ispexere^ silent^ arrectisque anrihus adstani: 

Ille regit dictis animos^ et peciora mulcet, 

‘‘ But amongst armies, the laws are silenced, and the wisdom 
or courage of an individual will signify nothing. Upon the 
whole, I am of opinion, that there must be judgment for the 
plaintiff*:” and accordingly the postea was ordered to be deli¬ 
vered to the plaintiff, by three judges against one. 

The Sun Fire Office has used words of a larger and more 
extensive import than those, which were the subject of discus¬ 
sion in the last case; for the proprietors of that company de¬ 
clare, that they will not pay any loss or damage by fire, hap¬ 
pening by any invasion, foreign enemy, civil commotion^ or any 
military or usurped power whatsoever. A case has unfortur- 
nately arisen, in which the meaning of these words, civil com^ 
motion^ has been the subject of judicial enquiry. 


“ An action was brought on a policyof insurance to recover Langdale v. 
from the Sun Fire Office a satisfaction for damage done to the siii. 
plaintiff’s houses and goods by the rioters, who, it is very well at Uuiid- 
known, and history will inform posterity, in June 1780, to the vac. 1780. 
terror and dismav of the inhabitants of Londony traversed that 
city for several days burning and destroying Roman Catholic 
chapels, public prisons, and the houses of various individuals; 

tlie 
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die ostensible purpose of their assembling being to -procure the 
repeal of a wise and humane law, (which had passed for some 
indulgences to Roman Catholics^) and who were at last only dis¬ 
persed by military force. As the circumstances of these riots 
were very recent, they were not minutely gone into at the trial. 
It was, however, sufficiently proved, that the plaintiffi on ac¬ 
count of his religion, (being a Roman Catholic^) had been, 
amongst others, selected as aii object of the rage of the times, 
and that his houses and effects were set on fire. The office de¬ 
fended this action, considering that they were protected by the 
article just recited, namely, That they would not answer for 
“ any loss, occasioned by an invasion, foreign enemy, civil com^ 

motion^ or any military or usurped power whatever/* This 
point wasa gued much at length by the counsel on both sides. 

Lord Mansfield. — “ Gentlemen of the Jury, this is an ac¬ 
tion brought by the plaintiff against the defendants upon the 
policy of insurance mentioned in the pleadings, for the value of 
property, which was consumed by fire. Most undoubtedly 
every man’s leaning must be to the side of the plaintiffi in order 
to divide the loss in so great a calamity. But that leaning 
must be governed by rulesof law and justice: and the only 
question that arises for your determination and that of the 
Court, is singly upon the construction of two words in the po¬ 
licy. It will be necessary, in order to investigate this matter, 
to go into the history, which has been opened and explained 
to you, of other insurance policies. In the year 17 20, the Lon^ 
don Assurance Company put into their policies all the words 
here used, except civil commotion^ Whatever fire happens by 
a foreign enemy is clearly provided against: when they burn 
Vide supra, houses, OF set fire to a town, that is also provided for. What 
is meant by military or usurped power ? They are ambigoims, 
Slid they seem to have been the subject a question and deter¬ 
mination. They must mean rebellion, where the fire is made 
by authority : as in the year 1745^ the rebels came to Derhy^ 
and if they had ordered any peart of the town, or a single house, 
to be setem fire, that would have been by authMity of m rebel¬ 
lion. That is the only distinction in the case — k mast be by 
rebellion gpt to such a headj as to be under authority. In the 
year 1726* seme years .ffter the hamiom Assarsnee Company 
bad done it, the Son Fire Oflica put in the exception ; and in 

*5 i727» 
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ty27, they put in other words: they do not keq> to the form 
of the London Assurance: they do not say by invasion from fo¬ 
reign enemies merely: they clearly provide against rebellion, 
determined rebellion, with generals who cohld give orders. 
Though this be so guarded, the Sun Fire Office did not think 
it answered their purpose; and therefore th^ took the words 
civil commotion. Not only using those words, applicable to 
guard against a foreign enemy, against a rebellion, where there 
are officers and leaders, that can give authority and power; 
but they add other words, as general and untechnical as can 
possibly be used; civil commotion^ not civil commotion that 
amounts to high treason. They avoid saying civil commo¬ 
tions that amount to felony; they avoid saying civil com¬ 
motions that amount to misdemeanois: but they use a ge¬ 
neral expression “ if the mischief happens from a civil 
commotion/’ taking the largest and most general sense 
of the words that the language will allow : they do no^ 
even say a riot. It may be a question in point of law, 
whether an assembly or multitude be a riot. In that case, 
they do not say committing a felony, but speak of fire occa¬ 
sioned by civil commotion. The single question is, Whether this 
has been a civil commotion ? If there be a case to which these 
words can be applicable, it is to a case of this sort. 1 cannot 
see any of the other words, to which it can be applied. 
Usurped power takes in rebellion, acting by usurped powers 
amongst themselves. From a foreign enemy the office is se¬ 
cured. But what is a civil commotion? It is something else. 
The present waa an insurrection of the people resisting 
all law, setting the proteetkm of the govemoient at 
nought, taking from every man, who was the object of their 
resentment, that protection, as appears from the evidence 
given by the witnesses upon the §t^ets, and which yon all know 
as well as if no witnesses had been produced. What was the 
object and end of this violent insurrection ? It took place in 
many parts of the town at the same time, and the very same 
night; the mob were in BroaS^streetf St. Catherine^Sj in CW- 
mark^streetf at Blctdefrioa^^ Bridge^ and at the plaintiff. What 
is the object ? General destruction^ general confusion. It cer- 
knmfywaa meant to am at the eery vitals of the constHutson. 
It was not a private matter, under the colour of popery only, 
to destroy all Papists under a pretence or a cry of No popery. 
But the general object was destruction and corfimon. The 

Fleet 
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Fleet Prison was burnt down : Newgate was burnt down the 
night before. The King’s Bench Prison is burnt, and all the 
prisoners set at liberty. The new Bridewell is burnt: the 
Bank attacked: consider the consequences if they had suc¬ 
ceeded in destroying the Bank of England. The Excise and 
Pay Offices in Broad-sireeL were threatened. Military resist¬ 
ance and an extraordinary stretch were made and justified 
by necessity. There was a great deal of firing, many men 
were killed; and the houses of a vast number of Papists were 
burnt anti destroyed. What is this but a civil commotion ? 
No definition has been attempted to be given of what it is. It 
is said, that this is a civil commotion distinct from usurped 
power and rebellion. It is admitted that this kind of insur¬ 
rection may amount to high treason ; and, to be sure, it may. 
But tlie office do not put their expectation upon trying, whe¬ 
ther they were guilty of high treason or not. There is no 
manner of doubt, that this was an insurrection for a grand 
purpose, to take from a set of men the protection of the law. 
That is levying war against the King; there is not any doubt 
of it. It is not put upon that, but on the ground of a civil 
commotion. It is not an occasional riot, that would be 
another question. I do not give any opinion what that might 
be. You will give your opinions, whether the facts of this 
case bring it within the idea of a civil commotion. I think a 
civil commotion is this; an insurrection of the people for ge¬ 
neral purposes, though it may not amount to a rebellion, 
where there is an usurped power. If you think it was such 
an insurrrcction of the people for the purposes of general 
mischief, though not amounting to a rebellion, but within 
the exception of the policy, you will find for the defendants. 
If not, you will find for the plaintiff.” The jury, agreeably 
to the Chief Justice’s directions, found for the defendants, (a) 

When a fire happens, and the party sustains a loss in con¬ 
sequence of it, he is bound by the printed proposals of most of 
the societies, to give immediate notice thereofto the office in 
which he is insured; and as soon as possible afterwards, or 

within 

(a) In a policy of insurance agtunst loss by fire from half a year to half 
a year, the insured agreed to pay the premium half-yearly “ as long as the 
PMurers should agree to accept the same, within 15 days nfler ike expiration 
oj the former half year and it was also stipulated that no insurance 

should 
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within a limited time according to the regulations of some, to 
deliver in as particular an account of his lossj or damage, as 
the nature of the case will admit; and make proof of the same, 
by his oath or affirmation, by books of accounts, or such other 
vouchers as shall be required, or as shall be in existence. It 
is also necessary that the insured should procure a certificate 
under the hands of the ministers and churchwardens, together 
with some other reputable inhabitants of the parish, not con¬ 
cerned in such loss, importing, that they are well acquainted 
with the character and circumstances of the sufferer or suffer¬ 
ers : and do know, or verily believe, that he, she, or they, 
have really, and by misfortune sustained by such fire the loss 
and damage therein mentioned, (a) When any loss is settled 

and 


should take place till the premium was actually paid; a loss happened mem US'; 

within ly days after the end of one half year, but before the premium for “^erwards 

the next was paid; and it was held that the assurers were not liable, 

though the assured tendered the premium before the end of the 15 days, chequtr- 

but after the loss. chamber, 

I Bos. & 

The defendants in the above cause were members of a society at Liver- Pull. 471. 
^00/, for the insurance of property from fire: but soon after the decision, 
the Royal Exchange Assurance Company, the Phoenix, and some other 
Insuranae Companies, gave notice that they did not mean to take ad¬ 
vantage of the judgment so pronounced, but would hold themselves liable for 
any loss during the 15 days that were allowed for the payment of the in¬ 
surance upon annual policies, and all other policies of a longer period. 

But that policies for a shorter period than a year would cease at six o’clock 
in the evening of the day mentioned in the policy. Still, in a subsequent 
case against the .Sun Fire Office, which had advertised, the Court held, 
notwithstanding this advertisement, the assured having had notice, before 
the expiration of the year, to pay an increased premium for the year en- 
sui,ng, otherwise they would not continue the insurance, which the assured 
refused, that the office was not liable for a loss which bad happened within 
15 days from the expiration of the year, for which the insurance had been 
lu^de, though the assured, after the loss and before the 15 days expired, 
tendered the full premium, which had been demanded, the Court being of 
opinion that the effect of the whole contract was only to give the assured 
an option to continue tne assurance or not during 15 days after the ex¬ 
piration of the year, by paying the premium for tlie year ensuing, not¬ 
withstanding an interveiiing loss, provided the office had not, before the 
end of the year, determined the option, by giving notice that they would 
not renew the contract upou the same terms. 


(a) Since the first three editions of this work were publislied, it has been Worsley v. 

;ld by the Court of King’s Bench, upon a writ of error from the Court of 

,, 6 Term 

Common Rep.7,0. 
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and adjusted, the sufferers are to receive immediate satisfaction, 
without any deduction. 

In the Lex Mercatoria it is said, that policies on houses and 
lives admit of no average. That this is true of the latter can¬ 
not be denied, as we have already shown in the preceding 
chapter; because the paypient.of the whole sum depends upon 
one single event, which must voholly happen, or not at nil. 
But that it cannot be true of insurances against fire eitlier of 
liouses or goods is equally clear; for houses may hepartialhj 
damaged, and goods may be partially destroyed. In which 
case, as insurance is a contract of indemnity, the end of llic 
contract is answered by putting the party in the same situation 
in which he was before the accident happened. But if lie 
were to recover the whole sum insured, lie would be in a hotter 
situation, which the law will not allow. Indeed, from the 
above quotation from the printecl proposals it is evident, that 
the offices consider themselves liable for partial losses. Ncay, 
some of them, if not all, expressly undertake to allow all 
reasonable cliarges, attending the removal oi* goods, in cases 
of fire, and to pay the sufferer’s loss, whether the goods are 
destroyed, lost, or damaged by such removal. 

These policies of insuranceare not in their nature assignable, 
for they are only contracts to make good the loss which the 
contracting party himself shall sustain ; nor can the interest in 
them be transferred from one person to another without the 
consent of the office, (a) There is a case in which, by the 
proposals, these policies are allowed to be transferred, and 
that is, when any person dies, the policy and interest tlicreiu 
shall continue to the heir, executor, or administrator, re¬ 
spectively, to whom the property insured shall belong; pro- 


C«muson Fleas, that the printed proposals, containing the above clnuiie, 
are to be considered as part of the policy: and that the procuring such a 
ccrtifiaitc is a candkion precedent to the right of the assured to recover, 
and cannot be dispensed with, even though the minister and churchwardens 
wrongfidly refuse to grant the certificate. 

(a) But in marine insurances, the policy may be transferred. Delaney v. 
Stoddort, 1 Term Rep. 2^6. 

vidc^.. 
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vided, before aiiy new payment be made, such heir, executor, 
or administrator, do procure his or her right, to be indorsed 
on the policy at the said office, or the premium be paid in the 
name of the said heir, executor, or administrator. But in all 
other cases, there can be no assignment; and the party claim'* 
ing an indemnity must have an interest in the thing insured 
at the time of the loss. These points were decided in two 
causes, one before Lord Chancellor King^ and other be¬ 
fore Lord Hardwicke. 

On the a8 th of Jidy 172!} one Richard Ireland took out l ynch and 
from the Sun Fire Office, a policy of insurance, whereby it Da°ileiUmi 
was witnessed, that whereas the said Ireland had agreed to otherr, 
pay, or cause to be paid to the said office, the sum of five Part cTsos 
shillings within fifteen days after every quarter-day, for the 
insurance of his house, being the Angel Inn at Gravesend^ 
with his goods and merchandise as therein-after expressed 
only, and not elsewhere, viz. the dwelling-house, not exceed¬ 
ing 400/. and for the goods in the same only, not exceeding 
500/.; and for the stable only, not exceeding loo/. all then 
occupied by James Peck^ from loss and damage by fire; and 
so long es the said Richard Ireland should duly pay or cause 
to be paid five shillings a quarter, as therein mentioned, tlie 
said society did bind themselves, their heirs, executors, ad¬ 
ministrators and assigns, to pay and satisfy the said Ireland^ 
his executors, administrators, and assigns, within fifteen days 
after every quarter-day, in which he should suffer by fire, his loss 
not exceeding looo^. according to the exact tenor of their print¬ 
ed proposals. The policy was subscribed the 28 th of July 1721, 
by three of the trustees gI the society. Some considerable 
time afterward!^ Richard Ireland died, having made his 
will, and Anthony his son sole executor; who brought the 
policy to the office, and had an indorsement made there¬ 
on, that the same then belonged to him; and afterwards, 
namely, at or about Christmas 1726, he the said A7ilhony p:iid 
the office a premium of twenty shillings for one year’s in¬ 
surance, from Christmas 1726, to Christmas 1727, as by an 
article in the proposals, he was at liberty to do. On the 24th 
of August 1727, a fire happened at Gravesend^ which, among 
others, destroyed the house mentioned in the policy; and some 
time afterwards the appellants applied to the office, and alleged. 

that 
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that tliey had purchased the house and goods of Anthony Ire^ 
land; that the same were their property at the time of the 
fire, and that they had an assignment of the policy made to 
them, at the same time that the house and goods were as¬ 
signed ; and they produced an affidavit made by the appellant 
Roger Lynchy in which he swore, that his loss and damage by 
burning the said house, amounted, at a moderate computation 
to 500Z. and upwards; and upon this affidavit was indorsed a 
certificate of the minister, churchwardens, and other inha¬ 
bitants of Gf'avesendy that they verily believed, according to 
the best of their information, the appellants had sustained a 
loss of 500/, and upwards. But neither in the affidavit or cer¬ 
tificate, was any mention made of any loss being sustained by 
the appellants by the burning of an}' goods in the said house; 
nor w'as any affidavit made by Anthony Ireland^ in whom the 
property of the policy was, that he had suffered any loss. The 
appellants, however, insisted that the office should pay them 
1000/. for their loss sustained by the burning of the house and 
goods; and they accordingly filed a bill in Chancery, setting 
forth, that Anthony Ireland agreed to sell and assign to the 
appellants the house, stables, and goods, and also at the same 
time agreed to assign the policy; and that by indenture of the 
24th of June 1727, for 250/. Ireland ^\(S. assign to the appeU 
lants a lease he had of the house and stables for the residue of 
a term of 70 years, which commenced at Midsummer^ 16 Car, 
2.: but the goods, for wliich the appellants, as they alleged, 
were to pay 500/. being intended for one Thomas Churchy w'ho 
was to hold the inn under the appellants, Irelaiidy by deed 
poll of the same date, sold the same to CMudi for his own 
use. The bill also stated, that by another writing of equal 
date, Ireland assigned the policy, and all money and benefit 
thereof, to the appellants. That although tlie bill of sale of 
thehoushold goods was made to Churchy yet as the appellants 
paid the i)urcl)asc-money for the same, Church assigned iu? 
bill of sale to them, for securing the money they had paid for 
the goods; and afterwards, by another writing, released to the. 
appellants his benefit and interest in the policy. The bill 
prayed satisfaction. 

The respondents put in their answer, in wdiich they set 
forth the nature and m thod of the insurances made by the 

office 
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office^ and admitted the policy mque»jtipn> ^d tbe^jp!^^ 
application for loool. lofs: but.fta^, the 
duced was not agreeable to the^propwls; ^nd tWt 
b^n informed and believed> tW no aatagnment of fhe.poHcy 
was made to the appellants, nor any assignment of goodamai^^ 
to them by Ckurcht till after fire. Tbey .inais^d, th^ the 
policies, issued by the office, were not, in ^eir nature^ esWQ* 
able, the same being pnly contracts to m^e. gopd the 
which the contracting party himself should sustain : and 
policy in quesdon was ^t made to JtzcAord Inland^ to pay 
hh loss, and was afterwards declared by indors^ent to bplopg 
to Anthony Irelands and that no other person was enticed to 
the benefit of it. The cause proceeded to issue,, and witn^^s 
were examined on both sides; and upon the appellants’ own 
evidence it appeared, that the first discourse between the ap¬ 
pellants and Mr. Ireland about the policy was after the exe¬ 
cution of the assignment of the house, and that the agrees, 
ment (if 'there was any) about the policy was not at the time 
when the appellants agreed to purchase Ireland*^ term in the 
house. It appeared further, that the assignment of the policy, 
though bearing date before^ was not made and executed 
till some,time (tfler the fire; so that the agreement for assign¬ 
ing the policy was a voluntary concession of Ireland without 
any consideration, and independent of the bargain for the 
house, and never made till after Ireland's interest in the 
policy, as to the house, was determined, by his selling his 
interest in the thing insured, and not carried into execution 
till the thing was lost. As to the appellants’ property in the 
goods, they proved an assignment from Church to them, as a 
security for 300/. but omitted, in their intei^ogatories, the 
material question, *mheh this assignment was made s though the 
respondents, by their answer, put the time plainly in issue, by 
insisting, that it was after the fire; and it did not appear that 
the appellants ever had any property in the goods. The respon¬ 
dents on their part proved, that the office did not insure any 
persons longer than they continued their property in the thing 
insured; and that persons dealing with them might not.be 
mistaken, such notice was usually given. 

Lord Chancellor King.^ ** These policies are not insurances 
of the specific, things mentioned to be insured; nor do such 
insurances attach on the realty, or in any manner go with the 
VOL. XI. .XX same 
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same as incident thereto, by any conveyance or assignment: 
but they are only special agreements with the persons insuring, 
against such loss or damage as they may sustain. The party 
insuring must have a property at the time of the loss, or he can 
sustain no loss; and consequently can be entitled to no satis¬ 
faction. There was no contract ever made between the oflSce, 
and the appellants for any insurance on the premises m ques¬ 
tion. Not only the express words, but the end and design of 
the contract with Ireland do, in case of any loss, limit and re¬ 
strain the satistaction to such loss as should be sustained by 
Richard Ireland only; and the indorsement on the policy de^- 
clared that right to his executor Anthony Ireland only. These 
policies are not in their nature assignable; nor is the interest 
in them ever intended to be transferable from one to another, 
without the express consent of the office. The transactions in 
the present ciise, by changing their property backwards and for¬ 
wards, and rendering it uncertain whose the true property is, 

raise a suspicion, and fully justify the caution of the office, in 
preventing the assignment without consent of the managers, 
which method is pursued by all the insurance offices. Besides, 
the appellants’ claim is at best founded only on an assignment 
never agreed for till the person insured had determined his in¬ 
terest in the policy, by parting with his whole property, and 
never executed till the loss had actually happened.” His Lord¬ 
ship therefore dismissed the bill. 

Upon this decree there was an appeal to the House of Lords; 
and after hearing counsel on both sides, it was okdeked and 
ADJUDGED, that the same should be dismissed, and the decree 
therein complained of affirmed. 

A few years afterwards tliis case was cited with approbation 
by Lord Hardwicke^ and relied upon by him as the ground of 
his opinion. 

Anne Strode^ having six years and a half to come in a lease 
of a house from the plaintiffs, on the 27th of April 1734, be¬ 
came a proprietor of the Hand-in-band Office, by insuring the 
sum of 400/. on the house, for seven years; and on.payijig 
twelve shillings down, and three pounds some time after, the 
Company agreed, “ to raise and pay, out of the effects of the 

« contri'- 



667 


Chap. XXIIL] OF INSURANCE,AGAINST FIRE. 

“ contribution stocky the said sum of 400/. toher, and her ex- 
ecutors, administrators, and assigns, so often as the house 
** shall be burnt down within the said term, unless the direc- 
tors should build the said house, and put it in as good plight 
‘‘ as before the fire and on the back of the policy it was in¬ 
dorsed, that if this policy should be assigned, the assignment 
must be entered within twenty-one days after the making 
thereof. Mrs. Strode^s lease expired at 1740, 

the house was not burnt down till the January after 1740, and 
she made an assignment of the policy to the plaintiff the 23d 
of February after 1740^ The question is. Whether the plain¬ 
tiffs, the assignees of Mrs. Strode^ are entitled to the 40c/. or 
to have the house built again; or whether the house being 
burnt down after Mrs. property ceased in it, the Com¬ 

pany are obliged to make good the loss to her assignee of the 
policy ? The Company made an order, subsequent in time to 
Mrs. Strodds policy in 1738 : “ That, whereas policies expire 
upon the property of the insured’s ceasing, if there is no ap- 
plication of the insured to assign, or to have the loss made 
“ up, then the person having the property may insure the said 
“ house in the said office, notwithstanding the term for which 
‘‘ the house was originally insured is expired.” There was 
evidence read for the plaintiffs to show that they tendered the 
assignment to the defendants, to enter in their books, but they 
refused to accept of it. 

Lord Chancellor Hardwicke. — “ During the progress of 
this cause, while the defendants seemed to depend ohiefty upon 
the subsequent order, I was of opinion against them. But, 
upon hearing what was further offered, I think the plaintiffs are 
not entitled to be relieved. There may be three questions 
made in this cause. First, Whether this accident, wliich 
has happened, is such a loss, as obliges the defendants to 
make satisfaction to the plaintiffs ? Secondly, Whether 
upon the terms of the original policy, the office is ob¬ 
liged to do it? Thirdly, which is rather consequential of 
the former, Whether the plaintiffs are properly assignees 
of Mrs. Strode under this policy ? If this matter rested 
singly upon the policy itself, I should not think it such a 
loss, as would oblige the defendants to make satisftiction.— 
Under this policy, the state of the case is, Mrs. Strode was 

X X 2 only 
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only a lessee, lier time expired at Midsummer 1740, the house 
was burnt down in Jamatry •within the seven years s the 
plaintifi9> the Sadlers* Company, were ground landlords, and 
entitled to the reversion of the term: upon the 23d of t'ebruaryy 
seven months after the expiration of the term, and one month 
after the fire, the assignment was made, and in consideration 
of five shillings only; so that it must be taken as a voluntary 
assignment, atfit stands before me. It has been , insisted, on 
the part of the defendants, that the plaintifls are not entitled 
to r^over, as standing in the place of Mrs. Strode^ because 
she had no loss or damage, her interest ceasing before the fire 
happened. And this introduces the second and third ques¬ 
tions. I am of opinion, it is necessary the party insured 
should have an interest or property at the time of insuring, and 
at the time the fire happens. It has been said for the plain- 
tifis» that it is in nature of a wager laid by the insurance com¬ 
pany, and that it does not signify to whom they pay, if lost. 
Now these insurances from fire have been introduced in later 
times, and therefore differ from insurance of ships, because 
' there interest or no interest is almost constantly inserted, and 
if not inserted (a) you cannot recover, unless you prove a pro¬ 
perty. By the first clause in the dcetl of contribution in 1696, 
the year this ^society, called the Hand-m^Hand Office^ incor- 
jiora ted themselves, the society are to make satisfaction in case 
of any loss by fire. To whom, or for what loss, arc they to 
make satisfaction ? Why, to the person insured, and for the 
loss he may have sustained ; for it cannot properly be called 
insuring the thing, for there is no possibility of doing it, and 
therefore must mean insuring tlic person from damage. By 
the terms of the policy, the defendants might begin to build 
and repair within six days after the fire happens. It has been 
truly said, this gives the society an option to pay or rebuild, 
and shows most manifestly they meant to insure upon the pro¬ 
perty of the insured, because nobody else can give them leave 
to lay even a brick ; for another person might fancy a house 
of a di^erent kihd. Thus it stands upon the original agree¬ 
ment. The next question will be, whether the subsequent 
order, made by the defendants in 1738, has made any altcra- 

( a) This case was decided in the year x 7431 previous to the passing of the 
statute' of 19 Geo, a. ch. 37. 


lion. 
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tion. I am of opinion it hbs not, for it was nutde on]y to exr 
plain a particular case in the policy: for it might have been a 
question, whether Mrs. Stf'ode could have come, l^fore the 
expiration of the term, to examine the books of the office, and 
therefore this order was made to give her such a power. It has 
been strongly objected that the society could not make such 
an order. I am very tender of saying, whether they can or 
not. Because, 'on one hand, it might be ha/d to say, that as 
a society they^ cannot make any order for the good of the so¬ 
ciety : on the other hand, it would be a dangerous thing to 
give them a power to make an alteration, that may materially 
vary the interest of the insured. ^'The assignment is not at all 
within the terms of this order, because it is plain, it meant an 
assignment before the loss happened. Now with regard to the 
loss happening before the assignment made, Mrs. Strafe was 
entitled to nothing but what was to be paid back upon the de¬ 
posit. It is plain she thought so, for if she had imagined she 
had been entitled to 400/. would any friend have advised her to 
make a present of it to the plaintiff? The case of Lifnch v. vid« supra. 
Dalzell, in the House of Lords, shows how strict this Court 
and that House are, in the construction of policies, to avoid 
frauds. Tlie bill here must be dismissed.’^ 

In the body of the policy, the company acknowledge the re¬ 
ceipt of the premium at the time of making the insurance: and 
by the printed proposals of the different societies, it is expressly 
stipulated, that no insurance shall take place, till the premium 
be actually paid by the insured, his, her, or their agent or 
agents. This premium or consideration money is in ail the 
offices at the rate of two shilling? cent, for any sum not ex¬ 
ceeding 1000/. and two shillings, and sixpence from 1000/. up¬ 
wards. But this must be understood to mean the premium 
upon common insurances only; for upon hazardous trades, and 
wooden buildings, &c. the premium is proportioned to the 
risk. Besides this, by a late act of parliament, a duty of one 41 cco. 3. 
shilling and sixpence annum is laid upon every hundred J^^*'*’*'* 
pounds of property insured from fire. By a more modern 37 Geo. > 
statute, an additional duty of sixpence, for every sum of one C' 9 o*s-* 9 - 
hundred pounds insured, is imposed, making in die whole two 
shillings per cent. The duty imposed by the first act is not to 
ex tend to publick hospitals* 

X X 3 
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We have formerly seen, that whenever the risk to be run 
was entire, thefe never was a return of premium, though the 
contract should cease and determine the next day after its com¬ 
mencement. This rule applies to insurances against fire, which 
generally are made for one entire and connected portion of 
time, which cannot be severed: and therefore if the property 
insured should \)e destroyed by fire, arising from the act of a 
foreign enemy, the very day after the commencement of the 
policy, though the underwriter would be discharged, yet there 
can be no apportionment or return ofpremium. 

By a statute passed in the reign of His present Majesty, the 
stamp duties on policies for insuring houses, furniture, goods, 
wares and merchandizes, or other property from loss by fire, 
are repealed; and instead thereof it is provided, that for every 
policy of assurance from loss by fire, where the sum insured 
shall not amount to loooZ. the sum of. three shillings; and 
where the sum insured shall amount to 1000/. or upwards, the 
sum of six shillings shall be paid. 

As the purest equity and good faith are essentially requisite, 
as has been already shown, to render the contract effectual 
when it relates to marine insurances; so it need hardly be ob¬ 
served, that it is no less essential to the validity of the policy 
against fire: because in the latter, as well as in the former, the 
insurer, from the nature of the thing, is obliged, in a great mea¬ 
sure, to rely upon the integrity and honesty of the insured, as 
to the representation of the value and quantity of the property, 
which is the object of the insurance. 



APPENDIX, No. I 


PoUcij of hmirance on Ship or Goods. 


^0 tfie 0nme of (!Pol», Amen. 

^ as well in 


own Name, as for and iit 


the Name and Names of all and every other Person or Persons 
to whom the same doth, may, or sIuiH appertain, in Part or in All, 
doth make Assurance, and cause 


and tliem and every of theu^ to be insured, lost, ortYot lost; at and- 
from 


upon any Kind of Goods and Merchandizes, and also upoja the 
Body, 'Fackle, Apparel, Ordnance, Munition, Artillery, Boat and 
other p’uraiture, of and in the good Eliip or Vessel called the 


whereof is Master, under God, for this present Voyage, 

or whosoever 

else shall go for Master in the said Ship, or by whatsoever other 
Name or Names the same ship, or the Master thereof, is or shall 
be named or called ; beginning the Adventure upon the said Goods 
and Merchandizes from the loading thereof aboard the said Ship, 


the said Ship, 


upon 

and $o shall continue and 


endure, during her Abode there, upon the said Ship, And 

farther, until the said Ship, with all her Ordnance, Tackle, Ap¬ 
parel, Sfc, and Goods and Merchandizes whatsoever, shall be ar¬ 
rived at upon 

the said Ship, Sf‘c. until she hath moored at Anchor Twenty-four 
Hours in good Safety ; and upon the Goods and Merchandizes, 
until the same be there discharged and safely landed. And it shall 
be lawful for the said Ship, in this voyage, to proceed and sail 
to and touch and stay at any Ports and Places whatsoever 

without Prejudice to this 
Insurance, the said Ship, Goods and Merchandizes, for 
so much as concerns the Assureds by Agreement bet\^een the 
Assureds and Assurers in this Policy are and shall be valued at 


Touching the Adventures and Perils 
which we the Assurers are contented to bear, and do take upon us 
in this Voyage, they are of the Seas, Men of War, Fire, Enemies* 

XX 4 Pirates,. 
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Pirates, Hovers, Thieves, Jettisons, Letters of Mart and Counter-^ 
mart, Surprizals, Takings at Sea, Arrests, Restraints, and Detain** 
menu of all Kings, Princes, and People, of what Nation, Con** 
dition, or Quali^ soever, Barratry of the Master and Mariners, 
and of all other Perils, Losses, and Misfortunes, that have or shall 
borne to the Hurt, Detriment, or Damage of the said Goods and 
Merchandizes and Ship, Sfc* or any Part thereof* And in case of 
any Loss or Misfortune, it shall be lawful to the Assureds, their 
Factors, Servants, and Assigns, to sue, labour, and travel for, in 
and about the Dpfcnce, S^eguard, and Recovery of the said 
Goods and Merchandize and Ship, Sfc* or any Part thereof, with^ 
out Prejudice to this Insurance; to the Charges whereof we the 
Assurers will contribute each one according to the Rate and Quan¬ 
tity of his Sum herein assured. And it is agreed by us the In¬ 
surers, that this Writing or Policy of Assurance shml be of as 
much Force and Effect as the surest Writing or Policy of Assu¬ 
rance heretofore made A Lombard^street^ or in the Royal 
change^ or elsewhere in London, And so wc the Assurers vCte 
contented, and do hereby promise and bind ourselves, efich one 
for^Iiis own Part, our Heirs, Executors, and Goods to the Assured, 
their Executors, Administrators, and Assigns, for the true Per¬ 
formance of the Premises, confessing ourselves paid the Consider¬ 
ation due unto us for this Assurance by the Assured 


at and after the Rate of 


In Witness whereof wc the Assurers have subscribed our Names 
and Sums assured in London. 

B. Corn, Fish, Salt, Fruit, Flour, and Seed, are warranted 
free from Average, unless general, or the Ship be stranded; Sugar, 
Tobacco, Hemp, Flax, Hides, and Skins, are warranted free from 
Average, under Five Pounds •per Cent. And all other Goods, 
also the Ship and Freight, arc warranted free of Average under 
Three Pounds per Cent, i^ess general, or the Ship be stranded. 
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Form of a Fespondentia Fond. 

all tbejsfe pre0ent0, That 

held and firmly bound to 


in the Sum or Penalty of 
of good and lawful Money of 
Great Mritahr, to be paid to the said 

or to certain Attorney, Executors, Admi^ ' 

nistrators, or Assigns; to %vhich Payment, well and truly to be 
made Heirs, Executors, and Ad¬ 

ministrators, firmly by these presents, sealed with 
Seal. Dated this 

Day of in the Year of the 

Reign of our Sovereign Lord by the Grace of 

God, of Great Britain.^ France^ and Ireland, King^ Defender of 
the Faith, and so forth, and in the Year of our Lord One thou¬ 
sand eight hundred and The Condition 

of the above written Obligation is such, tliat whereas the above- 
named hath, on the Day of the 

Date above-written, lent unto the above-bound 

the Sum of upon the Merchandize 

and Effects, to that value laden, or to be laden, on board the good 
Ship or Vessel called the of the Burthen 

of Tons or thereabouts, now in the River 

Thames, whereof is Commander. If the said 

Ship or Vessel do, and shall, with all convenient Speed, proceed 
and sail from and out of the said River of Thames, on a Voyage 
to any Ports or Places in the East Indies, China, Persia, or else¬ 
where beyond the Cape of Good Hope, and from thence do and 
shall sail and return unto the said River of Thames, at or before 
the End and Expiration of Thirty-six Calendar Months, to be ac¬ 
counted from the Day of the Date above written, and that with¬ 
out Deviation (the Dangers and Casualties of the seas excepted.) 
And if the above-bound 

Heirs, Executors, or Administrators, do and shall, within 

Days next aRer the said Ship, or Vessel, shall be 
arrived in the said River of Thames, from the said Vwage, or at 
the End and Expiration of the said Thirty-six Calendar Months, 
to be accounted as afoi^said (which of the said Times shall fnt 
and next happen) well and truly pay, or cause to be paid, unto 
the above-named Executors, Administrators, or 

Assigns, the Sum of of lawful Money 

of 
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of Great Britahiy together with 

of like Money, by the Calendar Month, and so proper* 
tionably for a greater or lesser Time than a Calendar Month, for 
all such Time, and so many Calendar Months, as shall be elapsed 
and run out of the said Thirty-six Calendar Months, over and above 
twenty Calendar Months, to be accounted from the Day of the 
Date above-written ; or if in the said Voyage, and within the said 
Thirty-six Calendar Months, to be accounted as aforesaid, an 
utter Loss of the said Ship or Vessel, by Fire, Enemies, Men of 
War, or any o'ther Casualties rfiall unavoidably happen; and the 
above-bound Heirs, Executors, or 

Administrators, do and shall, within Six Months next after the 
Loss, pay and satisfy to the said Executors 

or Administrators, or Assigns, a Just and proportional Average on 
all Goods and Ejects wiiich the said 

carried from England onboard tlic said Ship or Vessel, and on all 
other the Goods and Effects of the said which shall 

acquire during tlie said Voyage, and which shall not be iinavoid- 
, ably lost: then the above-written Obligation to be void, and of mv 
Effect, or else to stand in full Force and Virtue. 


Sealed and delivered (being 1 

first duly stampt) in the J. S. 

Presence of i 


APPENDIX, No. IIL 


Form of a Foliaj of Insurance 'upon a Life. 


Assurance, and 
natural 
for and during 


tfte of Amen. 

^ do make 

cause to be assured upon 

Life aged 

the Term and .Space of 

Calendar Months, to commence this 
Day of in the Year of our 

Lord One thousand seven hundred and fully to be 

complete and ended. And it is declared, that this Assurance is 
made to and for the Use, Benefit, and Security, of the said 

Executors, Administrators, and 
Assigns, in case of the Death of the said 

within 
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within the Time aforesaid, which the above Governor and Com¬ 
pany do allow to be good and sufficient Ground and Inducement 
for making this Assurance, and do agree that the Life pf 

the said is and shall be rated and 

valued at the Sum assured; The said Governor and Company 
therefore, for and in Consideration of Cent. 

to them paid, do assure, assume, and promise^ that 

the said shall, by the Permission of 

Almighty God, live, and continue in this natural. Life, for and 
during the said Term and Space of Calendar 

Months, to commence as aforesaid; or in Default thereof, that is 
to say, in case the said 

shall, in or during the said Time, and before the full End and 
Expiration thereof, happen to die, or decease out of this World 
by any Way or Means whatsoever, that then the abovesaid Go¬ 
vernor and Company will well and truly satisfy, content, and pay 
unto the said Executors, Admini¬ 

strators, or Assigns, the Sum or Sums of Money by them assured, 
and arc here underwritten, hereby promising and binding them¬ 
selves and their Successors to the assured, Executors, 

Administrators, or Assigns, for the true Performance of the Pre¬ 
mises, confessing themselves paid the Consideration due unto them 
for this Assurance by the Assured. Provided always, and it is 
hereby declared to be the true Intent and Meaning of this Assu¬ 
rance, and this Policy is accepted by the said 
upon Condition that the same shall be utterly void and of no Effect, 
in case the said shall exceed the Age 

of or shall voluntarily go to Sea or into 

the Wars, by Sea or Land, without Licence in Writing first had 
or obtained for so doing, any Thing in 

these Presents to the contrary hereof in anywise notwithstanding. 
In witness whereof the said Governor and Company have caused 
their common Seal to be hereunto affixed, and the Sum or Sums 
by them assured to be here underwritten, at their office in London, 
this Day of in the 

Year of the Reign of our Sovereign 
Lord by the Grace of God, of the United 

Kingdom of Great Britain and Ireland, King, Defender of the 
Faith, and in the Year of our Lord One thousand eight hun¬ 
dred and The said Governor and Company are 

content with this Assurance for £ 
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Form of ja Folicy of Insuraruie against Fire. 


B y the Corporation of the 'Royal Exchange Assurance 

of Houses and Goods from Fire 


This present Instrument or Policy of Assurance witnesseth, That 
whereas 

agreed to pay into the Treasury of the Corporation of the Royal 
Exchange Assurance, at their Office on the Royal Exchange^ Eon- 
douj for the Assurance of 

from Loss or Damage by Fire. Icyioto all Men hy these Ere- 

That the capital Stock, Estate, and Securities of the said 
Corporation shall be subject and liable to pay, make good, and 
>atisfy unto the said Assured Heirs, Executors, 

or Administrators, any Loss or Damage which shall or may hap¬ 
pen by Fire to the said Goods aforesaid 

(except such Goods as Hemp, Flax, Tallow, Pitch, Tar, Tur¬ 
pentine, Glass, China, and Earthen Wares, Writings, Books of 
Accounts, Notes, Bills, Bonds, Tallies, ready Money, Jewels, 
Plate, Pictures, Gunpowder, Hay, Straw, and Corn unthreshed,) 
within the Space of Twelve Calendar Months from the Day of the 
Date of this Instrument or Policy of Assurance, not exceeding the 
Sum of 


and shall so continue, remain, and be subject and liable, as afore¬ 
said, from Year to Year, to be computed from the 
Day of in every Year, for so long Time as the said 

Assured shall well and truly pay, or cause to be paid, the Sum of 

into the Treasury of the said Corpo¬ 
ration, on or before the Day of 

which shall be in each succeeding Year, and the said Corporation 
shall agree thereto by accepting and receiving the same; which 
said Loss or Damage shall be paid in Money immediately afler the 
same shall be settled and adjusted, or otherwise, if the said Loss 
or Damage shall not be adjusted, settled, and paid within sixty 
Days after Notice thereof shall be given to the said Corporation 
by the said Assured, that then the said Corporation, their Officers, 
Workmen, or Assigns, shall, at the Charge of the said Corpora¬ 
tion, at the End and Expiration of the said sixty Days, provide 
and supply the said Assured with the like Quantity ot Goods of 
the same Sort and Kind, and of equal value and Goodness with 
those burnt or damnified by Fire. Provided ahxays nevertheless^ 

5 
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and it is hereby declared to be the true Intent and Meaning of this 
Deed ot Policy^ That the said Stock, Estate, ano Securities of 
the said Corporation shall not be subject or liable to pay or make 
good to the Assured any Loss or Damage by Fire, which shall 
happen 1^ any Invasion, Foreign Eneinyy or any military or 
usurped Power whatsoever. Provided o&o, That this Deed or 
Policy shall not take place or be binding to the said Corporation 
until the Premium for one Year is paid, or in case the said Assured 
shall have alrca^ made, or shall hereafter make any other Assu¬ 
rance upon the (roods aforesaid, unless the same shall be allowed 
of and specified upon the Back of this Policy: or if the said 

at the Time when any such 
Fire shall happen, shall be in the Possession of, or let to any Per¬ 
son who shall use or exercise therein Uie Trade of a Sugar-baker, 
Apothecary, Ch}rmist, Colour-man, Distiller, Bread or] Biscuit- 
baker, Ship or Tallow-chandler, Stable-keeper, Innholder, or 
Maltster, or shall be made use of for the stowing or keeping of 
Hemp, Flax, Tallow, Pitch, Tar, or Turpentine; but that in all 
or any of the said Cases these Presents, and every Clause, Ar¬ 
ticle, and Thing herein contained, shall cease, determine, and 
be utterly void and of none effect, or otherwise shall remain in 
full Force and Virtue. In Witness whereof the said Corporation 
have caused their common Seal to be hereunto affixed, the 

Day of • in the Year of 

the Reign of our Sovereign Lord by the Grace 

of God, of the United Kingdom of Great Britain and Ireland^ 
King, Defender of the Faith, and in the Year of our Lord 
One thousand eight hundred and 


M B, This Policy to be of no Force, if assigned, 
unless such Assignment be allowed by an Entry 
thereof in the Books of the Company. 




TABLE 


OP Tllte 

PRINCIPAL MATTERS. 


A. 

Ahandonmeni, 

B El?ORFi a person insured can de- 
niund from the underwriter a re ¬ 
compense for a total loss, he must 
abandon to him whatever claims he 
may have to the property insured,. 

Page 136. 228 
The time, within whicli such an aban¬ 
donment must be made, was not 
tixed in England till lately by any 
positive regulation or decision. 

136.280 

Abandonment is as ancient as the 
contract of insurance itself, 229 
When an abandonment is made, it 
must be total, and not partial, ibid. 
The insured may in all cases choose 
not to abandon; but he cannot at 
his pleasure abandon, and thereby 
turn a partial into a total loss. 229 
The insured may abandon to the un¬ 
derwriter, and call upon him for a 
total loss, if the damage exceed 
half the value ; if the voyage be 
absolutely lost or not worth pursu¬ 
ing ; if farther expence be neces¬ 
sary ; or if the insurer will not 
engage at all events to bear that 
expence, though it should exceed 
, the value, or fail of success. 

231.236. 245 
But he cannot abandon, unless at 
some period or other of the voyage ; 
there has been a total loss; and if 
neither the thing insured, nor the 


voyage lost, and the damage does 
not amount to a moiety of the 
value, he shall not be allowed to 
abandon. Page 231. 257 

Abandonment must be made, though 
the property be converted into 
money. 24*0 

The right to abandon must depend 
on tlie nature of the case at the time 
of the action brought, or at the 
time of the other to abandon; and 
therefore if, at the time advice is 
received of the loss, it appears that 
the peril is over and the thing in 
safety, the insured has no right to 
abandon. 231. 245 

Thus in a case where there was a cap¬ 
ture and recapture, and it was stated 
that, at the time of the ofier to 
. abandon, the ship was safe in port, 
and had sustained no damage, the 
court held tliat the insured had no 
right to abandon. 243 

But if the underwriter pay for a total 
loss, and it afterwards turn out to be 
but partial, the insured shall not be 
obliged to refund ; but the insurer 
shall stand in his place for the bene¬ 
fit of salvage. 250 

If the ship or goods are restored in 
safety between the offer to aban¬ 
don and action brought, the assur¬ 
ed cannot proceed as for a total 
loss. 252 

If the voyage be defeated by damage 
done to tiie ship, the assured may 
abandon. 261 

But 
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ADJUSTMENT. 


But a mere retardation of a voyage not 
a ground of abandonment. Page 26 1 
It is not a loss within the policy, for 
which the assured can abandon, 
and recover as for a total loss of 
cargo, that the port of destination 
has been shut by order of the 
enetnY against ships of the nation 
to which the ship insured belongs. 

262 

If a ship, finding her port of desti¬ 
nation shut, sail back for her port 
of outfit, without intending to com¬ 
plete the voyage insured, the under¬ 
writers are discharged. 265 

Where ship and freight are insured 
by two separate sets of under¬ 
writers, and by reason of an em¬ 
bargo in a foreign port, there is an 
abandonment to both, whether the 
underwriters on ship are entitled to 
freight earned in consequence of 
tiie embargo being taken m? From 

p. 267. to p. 276 
Election to abandon, when to be 
made. 279.281 

When notice of abandonment of a 
cargo must be given, to. render the 
underwriters li^le for a total loss. 

186 

Notice of abandonment n^essary, 
though the ship and cargo had been 
sold, when notice of the loss was 
received. ' 281. note (a) 

Action. 

Insurer cannot sue insured for pre¬ 
miums where a broker has been^ 
employed. _ 38 

Action of assam/wi* may be maintain¬ 
ed by owner of ship against owner 
of part of the cargo, to recover 
proportion of general average. 

213. note (a) 
An action on the case lies against an 
agent for not having insured agree¬ 
ably to the orders of his principal. 

457. note (a) 
The only difference between tliis ac¬ 
tion, and that on the policy against 
the*underwriters, consists in form; 
for the plaintiff is entitled in this 
action to recover the precise sum 
lie ordered to be insured ; amd tlie 
defendant has every benefit of 


which the underwriter could have 
taken advantage, such as fraud, 
deviation, non-compliance with 
warranty, &c. Page 457 

Such an order to insure must be 
obeyed in tlie three following in¬ 
stances, otherwise this action will 
lie. Firstywhere a merchant abroad 
has effects in the hands of his cor¬ 
respondent here. Second, where 
the merchant abroad has been need 
to send orders for insurance, and 
the one here to comply with them. 
Thirdly, if the merchant abroad 
send bills of lading, and engraft on 
them an order to insure, as the term 
of their acceptance. 

If a merchant nere accept an order 
for insurance, dnd limit the broker 
to too small a premium, by which 
means no insurance can be procur¬ 
ed, this action lies. ibid- 

An action of indebitatis assumpsit^ for 
money had and received for the 
plaintiff’s use, is the properforin of 
action, in order to recover the pre¬ 
mium. 563. 597 

In order to recover upon a policy 
against either of the insurance com¬ 
panies, the action must he d^t or 
covenant, and they may plead ge¬ 
nerally. 596 

When money has been paid by mis¬ 
take to be insured, it may be re¬ 
covered back in an action for 
money had and received to the 
plaintiff’s use. 598 

In order to recover against a private 
underwriter upon the policy, the 
form of action is a special indebi- 
iattis assumpsit founded upon the 
express contract. ibid. 

The action may be broimht in the 
name of the broker effecting the 
policy. 605 

Within fifteen d^s after action 
brought, plaintiff, after request in 
writing, must declare the amount 
of all insurances on the same ship. 

606 

See title Declaration. 
Ai^ustment. 

^hen the quantity of damage sus¬ 
tained in the course of the voyage 

is 
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IS knbvTD, and the amount which 
each insurer is to pay is settled, it 
is usual for the underwriter to in¬ 
dorse on the policy, “ adjusted 
this loss at so much per cent^ This 
is an adjustment. Page 192 

After an adjustment has been signed 
by the underwriter, if he refuse to 
pay, the owner has no occasion to 
go into the proof of Iiis loss, or any 
of the circumstances. It is to be 
considered sis a note of hand. 193 
This rule has been since relaxed and 
explained. 194 

Although an underwriter sign an ad¬ 
justment, until he actually pays the 
loss, he may avail himself of any 
defence, either upon the facts or 
the law of the case. 196 

At least, unless his attention was par¬ 
ticularly called to all the circum¬ 
stances of the case, before he signed 
the adjustment. 197 

After judgment by default upon a 
valued policy, the plaintiff's title to 
recover is confessed, and theamount 
of the damage is fixed by the po¬ 
licy. ^ 198 

If a loss be total at the time of the 
adjustment, and the insurer pay for 
a total loss, the insured is not 
obliged to refund, if it should after¬ 
wards turn out to be partial; but 
the insurer will stand in the place | 
of the insured. 193 j 

Admiralty. 

The sentence of a French consul resi¬ 
dent in a neutral country upon a 
ship brought in there, is void by 
the law of nations. 519 

But sentence procured by captors in 
country of co-belligerent, good. 

520 

The sentence of a foreign court of 
admiralty is conclusive, as to every 
thing contained in it; but where 
the cause of condemnation of a 
ship does not appear to be on the 
specific ground material to the 
point in issue,j>arole evidence must 
be allowed to explain it. ibid. 
Thus it is not conclusive to show that 
a ship was not neutral, unless it ap- 
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peared that the condemnation went 
on that ground- ' 

A sentence of such a court can not'be 
controverted collaterally in a civil 
suit. 523 

If it appear evident that the sentence 
proceeded upon the ground of the 
property not being neutral, that is 
conclusive evidence against the in¬ 
sured, that he has not complied 
with his Varranty, and the under¬ 
writer is discharged. 526 

Even where no special ground of con¬ 
demnation is stated, but the ship is 
condemned as good and lawful 
prize, the Court here must consider 
it as conclusive evidence that the 
property was not neutral. 528 
If a foreign court condemn a neutral 
as enemy s property for not having a 
list of the crew required by a French 
ordinance, and adjudge it to he 
quisitc mthin the constiniction of the 
treaty between the counU'ies, such 
sentence is conclusive. 529 

Sailing without a passport as required 
by treaties between America and 
other states is a non-compliance 
with a warranty of being an Amerl* 
can. 530. note (c) 

If a neutral ship be restored, but 
damages and costs denied to the 
claimants, because they had not 
fully complied with certain French 
ordinances, the assured may re¬ 
cover for the detention notwith¬ 
standing. 530 

But if the ground of decision appear 
to be not on tfi'e ground of not 
being neutral, but on a foreign or¬ 
dinance, manifestly unjust, and 
contrary to the laws of nations, and 
the insured has only infringed such 
a partial law, that shall not be 
deemed a breach of his warranty, 
so as to discharge the insurer. 531 
If a ship be condemned for carrying 
simulated papers without leave, the 
insurer is discharged aliter^ if slie 
carries them with leave. ibid. 
The only question in all these cases is 
this, did tlic Court of Admiralty 
mean to decide the question whe¬ 
ther the property belonged to aii 
enemy or not ? it they did mean to 

V y decide 
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decide that question, tlioueh the^ 
may have decided erroneouuy, it is 
conclusive evidence, that the war¬ 
ranty is not true; and the assured 
cannot be allowed to controvert the 
fact so established. Page 532. 555 
Where a foreign sentence professes to 
proceed on an Infraction of treaty, 
such sentence conclusive against 
warranty. 54>4 

foreign sentence evidence only of 
what it directly asserts in the ad¬ 
judicative part of it. 554 

If the ship be condemned as prize, 
and the grounds of the sentence 
appear manifestly to contradict such 
a conclusion, the Court here will 
not discharge the insurers, by de¬ 
claring that the insured has for- 
feitednis neutrality. 557 

A ship warranted neutral forfeits her 
neutrality, if a Court of Admiralty 
condemn her on that ground for re¬ 
fusing to be searched. 558 

Proceedings in admiralty court can 
only be proved by producing the 
proceedings under the seal of that 
court. 561 

Condemnation upon survey not evi¬ 
dence of the facts stated in it. 610 

Agent, 

Where an agent is proved to liave had 
authority to subscribe the policy, he 
shall be presumed to have authority 
to sign the adjustment. 193 

Wherever there has been an allega¬ 
tion of falsehood, a concealment 
of circumstances, or a misrepresent¬ 
ation, it is immaterial whether it 
be the act of tlic person himself 
who is interested, or of hU agetii ; 
for in either case the contract is 
founded in deception, and the po¬ 
licy is consequently void. 321- 

This rule prevails, even though the 
act cannot be at all traced to the 
owner of the property insured. 321 
Agent not insuring according to di¬ 
rections is liable to an action. 45G 

Alien, See Enemy, 
Alteration, 


A policy cannot be altered after it is 
signed. Page 1 

Unless there be some written doca« 
roent to show that the intention of 
the parties was mistaken; or unless 
it be altered by consent of the par¬ 
ties, 3 

In what cases alteration of policy per¬ 
mitted by 35 Geo, S. c. 36- p. 45, 
46, 47. 

Amayitan Code, 

Some account of it. Intro. p.xxiv. 

Apportionment, 

See Return of Premium. 

Arbitration, 

Effect of Clause of, in a policy. 595 

Arrival, 

See titles, Risk, Continuance of Risk, 
and Construction of Policy. 

Assignment, 

Policies of insurance against fire are 
not assignable without consent of 
the office. 662 

But in marine insurances, the policy 
may be transferred. 662. note (a; 

Assuynpsit, See Action, 

Assuraftce, See Insurance, 

Average, General, 

When goods are thrown overboard in 
a storm to lighten the ship, for the 
general safety of the ship and cargo, 
the owners of the ship and of the 
goods saved, are to contribute for 
the relief of those whose goods are 
ejected: this contribution is called 
a general average. 160. 201- 

Average and contribution in commer¬ 
cial writers are synonimous terms. 

201 

All loss which arises in consequence 
of extraordinary sacrifices or exs 
penses incurred for the preserva*^ 
tion of the ship and cargo comes 
within thh description of general 
average. ildd, 

® The 
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Tlie doctrine of average was intro¬ 
duced by the Rhodians. Page 202 

Three things, it is said, must concur 
to make the act of throwing goods 
overboard legal: 1st, That what is 
so condemned to destruction be in 
consequence of a deliberate and 
voluntary consultation between the 
master and men. 2d, That the ship 
be in distress, and that sacrificing 
a part be necessary for the pre¬ 
servation of the rest, 3d, That 
the saving of the ship and cargo 
be owing to the means used with 
that view. But the 2d seems to be 
the only material one, ibid. 

To an action of trespass for throwing 
goods overboard a man pleaded that 
he did it navis levanda causd ; and 
that otherwise the passengers must- 
have perished. The plea was held 
goo*d. 203 

If jettison (that is, the throwing 
over of the goods) do not save the 
ship, but she perish in the storm, 
there shall be no contribution of 
such goods as may happen to be 
saved. ibid. 

But if the ship, being once preserved 
such means, be afterwards lost, 
the property saved from the second 
accident shall contribute to the loss 
occasioned by the former jettison. 

ibid. 

The various accidents and cliarges, 
which will entitle the suffering party 
to call for a contribution, enume¬ 
rated. 204 

The expense of repairing a ship in* 
jured by successfully beating off a 
privateer, of curing the sailors’ 
wounds, and of ammunition, not 
the subject of general average, ibid. 

Nor an injury sustained by carrying a 
press of sail to avoid a privateer. 

201 

Nor money paid for ransom. 205 

Nor masts and tackle lost, and not 
cut or cast away. ibid. 

If goods be put on board a lighter, to 
enable the ship to sail into a har¬ 
bour, and the lighter perish, the 
owners of the snip and the re¬ 
maining cargo, are to contribute. 

206 

But if the sliip be lost, and the lighter 


saved, the owners of the goods 
preserved arc not to cohtmmte. 

Page 206 

Not only the value of the goods 
thrown overboard must be consi¬ 
dered in a general average; but also 
the value of such as receive any 
damage by wet, &c. from the jet¬ 
tison of the rest. tbid. 

If a ship be. taken and carried into 
port, and the crew remain to take 
care of and reclaim her, the charges - 
of reclaiming and the wages and 
expenses of the ship’s company 
during her arrest, and from the 
time of her capture, it is said, shall 
be brought into a general average. 

Qm. 206 

Not so for sailors' wages and provi¬ 
sions during performance of a qua¬ 
rantine. tbid. ' 

Quaere. Whether extraordinary wages 
and victuals, during a detention by 
a foreign prince, not at wai;, be a 
subject of average. 206, 207 

It seems that wages, &c. during a 
detention to repair, are. Qu. ibid. 
Where a ship is obliged to go into 
port for the benefit of the whole 
concern, the charges of loading and 
unloading, and the wages and pro¬ 
visions of the workmen hired for the 
repairs, are not a general average. 

206 

But where a ship is run foul of, and 
obliged to cut away rigging, &c. 
the repairs, as far as absolutely ne¬ 
cessary to the safety of the whole 
concern, on a general average, but 
not the captain^ expenses, or crimp- 
age. ibid. 

Diamonds and jewels, when a part of 
the cargo, must contribute accord¬ 
ing to their value. 209.211 

Ship provisions, the persons of the 
passengers, wearing apparel, and 
such jewels as merely belong to the 
person, do not contribute. 209 
Nor do bottomry or respondentia 
bonds in England. 209, 628 

Nor the wages of the sailors. 209 
But ship and freight do. 210 

In order to fix a right sum on which 
the average may oe computed, we 
should consider what the whole 

ship, 
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^hip, freight, and cargo, would have 
produced neat, if no jettison had 
** .been made; and then the ship, 
freight, and cargo are to bear an 
equal and^proportional part of the 
Joss. Page 210 

The goods thrown overboard are to 
be estimated at the price for which 
the goods saved were sold, freight 
and alt other charges, being first 
.deducted. 211 

Tlie contribution is, in general, not 
made till the ship’s arrival at the 
' port of discharge. ibiA. 

The insurer by his contract engages 
to indemnify the insured against all 
losses arising from a general aver¬ 
age. 212 

Contribution may be enforced in a 
Court of Equity. 213 

Or an action at law* may be main¬ 
tained for it. 213. note (a) 

Average Loss. See Partial Losses. 

B. 

Bankruptcy. 

If the original insurer become a bank¬ 
rupt, it shall be lawful for him or 
hib assigns to make a re-assurance 
to the amount before by him in¬ 
sured, provided it be expressed in 
the policy to be a re-assurance. 

4201 

The action was held to prohibit re¬ 
assurances on foreign ships, except 
in the case of bankruptcy or death 
of the first assurer. 422 

If the insurer, after the writing of the 
policy and before a loss happen, 
should become a bankrupt, the in¬ 
sured may prove his debt under the 
commission, as if the loss had hap¬ 
pened previous to the bankruptcy 
of the underwriter. 420. note (a) 
Tins statute has been held to extend 
to insurances upon lives. 646 
If the borrower on bottomry becomes 
bankrupt after the loan of the 
money, and before the event hap¬ 
pens, which entitles the lender to 
repwment, the lender may prove 
his de^launder the commission, as 
if the event had actually happened. 

633 


Barratry. 

Tt is barratry in the master to smug¬ 
gle on his own account. Page 51 
The derivation of the word “ barra^ 
try ** is very doubtful. 137 

Any act of the master, or mariners, of 
a criminal nature, or which is grossly 
negligent, tending to their own be¬ 
nefit, to the prejudice of the tnoners 
qf the sh^y and without their con¬ 
sent or privity, is barratry. ibid. 

It must be some breach of trust in the 
master ex malificio. 141. (n) 

There must be something fraudulent 
to constitute barratry. 148 

It is not necessary, in order to make 
the' insurers liable, that the loss 
should happen m the very act qf 
barratry ; for the moment the ship 
is carried from its proper track, 
with an evil intent, barratry is com¬ 
mitted. 138,145 

But the loss in consequence of the 
act of barratry must happen during 
the voyage insuredy and within the 
time limited in the policy. 51. 138 
If the act of the captain be done for 
the benefit of his owners, and not 
with a view to his own interest, it is 
not barratry. 138 

If the owner of the ship freight it out 
for a specific voyage, the freighter 
is to be considered as owner pro 
hac vice ; and if the master commit 
a criminal act, without his privity, 
though with the knowledge of the 
original owner, it is barratry. 

138. 144 

The insurers, by express words, under¬ 
take generally for the barratry of 
the master and mariners. 131> 
If a declaration state a ship to have 
been lost by the fraud and negli¬ 
gence of the master, that is asufiicient 
averment of a loss by barratry, ibid. 
But where a ship sailed a different 
course from that first intended, 
which alteration was publicly noti¬ 
fied before the ship sailed, and 
where the master was to have no 
benefit by the change, it was held 
not to be barratry. 140 

So if a ship take a prize, and, instead 
of proceeding on her voyage, the 

cap-' 
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captain is forced by the mariners 
to return to port with the prize, 
against the orders of his owners, the 
captain is justified by necessity ; 
and it is not barratry, because not 
done to defraud the owners. 

Page 14*1 

A ship was insured from London to 
Seville; she was let to freight for 
the voyage; she sailed from London 
toiheDovsns^ from thence she sailed 
to Guernsey^ vshich vias out the 
course of the voyage. The captain 
went there to take in brandy on his 
otoM accounty with the knowledge of 
the original owner of the ship, but 
out of the freighter Jbr that voyage. 
This was held to be barratry. HS 
A breach of an embargo is an act of 
barratry in the master. 146 

If the captain cruize for, and take a 
prize, contrary to his owner’s in¬ 
structions, it is barratry. 147 

If the master trade with the enemy, 
even with a view to the advantage of 
his owners, this is barratry. 148 
An act of the captain, mth the knova- 
ledge of the oivnersffthe ship, though 
witliout the privity of the owner of 
the goods, who happened to be the 
person insured, is not barratry. 152 
Jf the master of the ship be also the 
owner, he cannot be guilty of bar¬ 
ratry. 154 

The same rule prevails, if he commit 
an act, which would be barratry in 
any other master, even though he 
has mortgaged the ship. 155 

The onus of proving the captain to be 
owner, lies upon the underwriter. 

ibid. 

It the words “ in any lavful trade"' 
be inserted, still the underwriters 
are answerable, if the captain .com¬ 
mit barratry by smuggling on his 
own account. 156 

If any captain, or mariner, belonging 
to any ship, shall wilfully burn or 
destroy her, to the prejudice of any 
merchant loading goods thereon, 
cr any person undervnriting any 
^ licy thereouy or to the prejudice 
of the owner of the ship, he shall 
suffer death as a felon, without be¬ 
nefit of clergy. 157 


If the offence be committed within 
the body of a county, the offender 
shall be tried in a court of com¬ 
mon law; if upon the high seas, it 
shall be tried according to the di¬ 
rections of the 28tb Henry 8. c« 15. 

Page 158 

It should seem a lender on bottomry 
would not be liable for any acci¬ 
dent arising from the barratry of 
the master. 62& 

Bill of Lading, See Lading., 

Bottomry and Respondentia, 

Bottomry is a contract, by which the 
owner of a ship borrows money to 
enable him to carry on the voyage, 
and pledges the keel or bottom of 
the ship as a security for the repay¬ 
ment. 615 

If the ship be lost, the lender also 
loses his whole money ; but if not, 
he shall receive his principal and 
the stipulated interest, however it 
exceed the legal rate. ibid. 

When the ship and tackle are brought 
home, they are liable, as well as the 
person of the borrower, for the mo- 
lent. ibid. 

When the loan is not made upon the 
vessel, but upon the goods, then 
the borrower h personally bound to 
answer the contract, who is said to 
take up money at respondentia, ibid. 

In this consists the chief diifcrehce 
between bottomry and responden¬ 
tia ; in most other respects they are 
the same. ibid. 

There is a third kind of contract upon 
tlie mere hazard of the voyage, 
without any interest in the ship or 
goods. ibid. 

This is prohibited as to EasUindia 
voyages, 616 

The borrower on respondentia can 
only insure the surplus value of the 
goods over and above the money 
borrowed. . 13 

The lender atone can make insurance 
on the money lent* 616 

All contracts made by any of His 
Majesty's subjects by way of bot¬ 
tomry on the ships of jbreigners 
trading to the East-Indies are null 
and void. ibid, 

Q. Whethe* 
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Q« Whether an American shipi since 
the declaration of American inde* 
pendency^ be a foreign ship within 
the statute ? Page 617 

Bottomry arose from the power given 
to the master of hypothecating the 
ship and goods for necessaries in a 
foreign country. 618. & ib. note (a) 
But the ship must be abroad^ and in a 
state of necessity to justify such an 
act of the master. * 619 

This species of contract was known 
to the Rhodians* 620 

The principle, upon which bottomry 
is mlowed, is, that the lender runs 
the risk of losing his principal and 
interest; and therefore it is not 
usury to take more than the legal 
rate. 622 

If a contract were made by color of 
bottomry, in order to evade the sta¬ 
tute, it would be usurious. 624 
The legality of the contract defended. 

625 

But if the risk be not run, the lender 
is not entitled to the extraordinary 
premium. ibid* 

The risks, to which the lender exposes 
himself, are generally mentioned in 
the condition of the bond ; and are 
nearly the same against which the 
underwriter in a policy of insur¬ 
ance undertakes to indemnify. 626 
But the lender is not liable for acci¬ 
dents arising from the misconduct 
of the borrower. 627 

Piracy is one of the risks which the 
lender on bottomry runs. ibid. 
If a loss by capture happen, he cannot 
recover against the borrower, ibid. 
But this does not mean a mere tem¬ 
porary taking ; but it must be such 
as to occasion a total loss. ibid. 
Therefore where a ship was taken 
and detained for a short time, and 
yet arrived at the port of destin¬ 
ation within the time limited; it 
was held that the bond was not for¬ 
feited. * 627 

An assured on bottomry cannot re¬ 
cover unless there has been an ac¬ 
tual and total loss. 628 

If the abip be lost by a wilful devi;«- 
tioQ track of the voyage, 

the event has not happened upon 


which the borrower was to be dis¬ 
charged from his obligation. 

p€ige 631 

If the borrower becomes bankrupt 
after the loan of the money, and 
before the event happens, which 
entitles the lender to repayment, 
the lender raa^ prove his debt un¬ 
der the commission, as if the event 
had actually happened. 653 

Bottomry and respondentia may be 
insured, provided it be specified to 
be such interest in the policy. 

12.6S4 

Unless the usage of trade sanctions a 
different proceeding. 13 

When a person insures a bottomry 
interest, and recovers upon the 
bond, he cannot also recover upon 
the policy. 635 

A lender on bottomry or at respon¬ 
dentia is neither entitled to benefit 
of salvage, nor liable to average by 
the law of England, 628 

It Ls otherwise in France^ and in 
Denrtiark, ibid. 

But if a man insure respondentia in¬ 
terest on a Danish ship, and be 
obliged to contribute to an average 
loss by the laws of Denmark^ Eng¬ 
lish underwriters are bound to in¬ 
demnify. ibid. 

But it seems now to be otherwise, 
unless in case of a usage. 631 
Q. Whether money may be lent on 
bottomry, or at respondentia to an 
enemy in time of war ? 633 


Broker, 

The broker, by the custom, is liable 
to be sued by the insurer for pre¬ 
miums, notwithstanding the ac¬ 
knowledgment by the insurer, in 
the policy that he has received them. 

35 

The broker may maintain an action 
against the injured, for premiums 
paid on his account. ibid. 

The broker has a lien upon all the 
policies in his hands for his general 
balance, 605* note (//} 

See Agent, 
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C. 

Capture, 

As between the insurer and insuredt 
the ship is to be considered as lost 
by the capturCi though she be never 
condemned at a]l» nor carried into 
any port or fleet of the enemyi and 
the insurer must pay the value. 

Page 108. 120 
If either before or after condemnation 
the owner retake her, and have paid 
salvage, the insurer must pay the 
loss so actually sustained. 108 
If the loss be paid by the underwriter 
before the recovery, he stands in 
the place of the insured, and will 
be entitled to the benefits of the 
restitution. ibid. 

Not lawful to insure against British 
capture, and such insurance void 
pro tanto, 109 

A capture having been illegal, but the 
charges and delay being great, the 
insured made a compromise bona 
Jide for the liberation of the sJiip ; 
the underwriters were held to be 
answerable for the charges of that 
compromise. ibid. 

Money paid for ransom cannot be re¬ 
covered under a loss by capture, or 
at all. 112 

Before the stat. of 19 Geo, 2. ch. 37* 
which abolished wager policies, 
the recapture had a considerable 
effect upon the contract of insur¬ 
ance. 112 

But now the contract is not at all al¬ 
tered between an insurer and an 
insured. 113 

The opinions of foreign writers with 
respect to capture and recapture 
stated. ibid. 

By the marine law of England, as 
practised in the Court of Admiralty, 
It was formerly held, that the pro¬ 
perty was not changed so as to bar 
the original owner m favour of a 
vendee or recaptor, till there had 
been a sentence of condemnation. 

115. 224 

But now by statute this right of the; 
original owner, in case or a recap*I 
ture, is preserved to him for ever, 


upon the payment dfstated salvage 
to the recaptors. Page 115* 224 
Before the stat. of 19 Qeo* 2. eh. 37* 
several cases were determined upon 
the (questions of recapture in the 
En^eeh courts ; but the same ques¬ 
tion can never again arise between 
an insurer and insured. 117 to 122 
If the ship be recovered before a de¬ 
mand fo^ indemnity is made, the in¬ 
surer is only liable for the amount 
of the loss actually sustained at the 
time of the demand. 122 

Or, if the ship be restored at any time 
subsequent to the payment by the 
underwriter, he shml then stand in 
the place of the insured, and re¬ 
ceive all the benefits resulting from 
such restitution. ibid. 

If recaptors allow a ship to pursue her 
voya^t they need not proceed to 
adjumcation till six months after 
her return. ibid. 

See Bottomry, 

Changing the Ship. 

It being necessary, except in some 
special cases, to insert the name of 
the ship on which the risk is to be 
run in the policy, it follows, as an 
implied condition, that the insured 
shtdl neither substitute another ship 
for that mentioned in the policy 
before the voyage commences, (in 
which case there would be no con¬ 
tract at ail,) nor during the voyage 
remove the property insured from 
one ship to another, without con¬ 
sent of the insurer, or without an 
unavoidable necessity. 25* 4S3 
If he do, the implied condition is 
broken, and he cannot, in case of 
loss, recover against the under¬ 
writer. ibid. 

The ship on which the risk is to be 
run forms a material part of the 
contract. ibid. 

The opinions of Enfdidi mercantile 
writers, and of foreign authors, 
stated. 433 

Expressly held m En^and that the 
insured, except ift oases of real ne¬ 
cessity, have DO ri^t to diange the 
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bottom of the ship; for when an in¬ 
surance is made on a specific ship/ 
and the insured, without the con¬ 
sent of the underwriter, changes 
the ship, he has not kept his part 
of the contract. 435, 436. 

Cloaths, 

The master’s cloaths are not included 
under a general insurance on goods, 

26 

Commenzement of the Risk, 

On the goods, it is usually from the 
loading; on the ship, from the he- 
giniiing to load, 28 

On a policy, “ at and from Bengal to 
Bngland'* the risk commences from 
the first arrival at Bengal, 63 

So at and from Jamaica to London, 

ibid. 

Compass^ Mariner s. 

Invented by a native of Amalfi. ; and 
it contributed greatly to the revival 
of commerce. Introd. xxii. 

Coin, 

■Whether insurable as goods,. 26 

Commission, 

Whether commissions of a consignee 
of the cargo are insurable- 403,404. 

Concealment, See Fraud, 
Condemnation, See Admiralty’, 
Consent, 

A policy previous to the stamp duty on 
policies might have been altered by 
consent, even after it was signed. 3 

Consolidation Rule. 

For the history of the consolidation 
rule in insurance causes^ see the 
Introduction) page xliii. 

Construction of the Policy, 

A policy must always be construed, as I 
nearly Bii^ilossible, according to the | 
intention of the contracting parties^ 


and not according to the strict 
meaning of the words. Page 49 
As policies are to be liberally con¬ 
strued, whatever is done by the 
master in the usual course, for good 
reasons, though a loss happen there¬ 
on, the insurer is liable. ibid. 

No rule has been more frequently fol¬ 
lowed in questions of construction, 
than the usage of tradcy with respect 
to the voyage insured, ibid, 

A policy on a ship generally from A, 
to B. was construed to mean till the 
ship was unloaded. 50 

But if it contained the usual words, 
till moored twentyfiour hours in 
“ safety; ' the insurers shall be an¬ 
swerable for no loss thuc does not 
happen before the expiration of the 
time- ibid. 

Even though the loss was occasioned 
by an act committed during the 
voyage insured. ibid. 

If a ship be insured for six months, 
and three days before the expira¬ 
tion of the time receive her death's 
wound, but by pumping is kept 
afloat till three days after the time, 
the insurer is discharged- 52 

The loss must happen during the con¬ 
tinuance of the voyage, or within 
24 hours after her mooring at the 
port of destination. 53 

What is such a mooring. 54, 55. 
Under a policjcnntainingthosewords, 
the underwriters were held liable 
for a subsequent loss; because the 
I captain, the very day on which the 
ship arrived at her moorings, was 
served with an order from govern¬ 
ment to return in order to perform 
quarantine; and therefore the ship 
could not be said to have moored 
24 hours in safety^ although she did 
not go back for some days. 54 
In a policy upon fireighiy if an acci¬ 
dent prevent the ship from sailing, 
the insured cannot recover the 
Jreighiy which he i»Quld have earned^ 
ifshe had completed her voyage, 55 
But if the policy be a valued policy, 
and part of the cargo be on board 
when such accident h^pens, tlie 
insured may recover to^ tlie whole 
amount. 

So 
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So in an open policy on freight from 
London and Tener^e to the WesU 
India islands, where the ship ac¬ 
tually sailed from London for the 
purpose oP lading at Tenertffky but 
was lost before her arrival at that 
place. Page 56 

llie great point is, whether there is 
one entire contract for the voyage 
out and home, and whether the 
freight is entire. 59 

If a ship, from stress of weather, is in 
a decayed condition, and goes to 
the nearest place to refit, it is to be 
considered in the same light as if 
she had been repaired at the very 
place from which the voyage was to 
commence, and no deviation from 
the terms of the policy. 62 

The insurer liable on his undertaking 
against where the ship M'as 
fired by the crew to avoid her fall¬ 
ing into the hands of an enemy. 

ibid. 

When a ship is insured, “ at and from 
Bengal to London^* the Jirsi arrival 
at Bengal is intended to be the 
commencement of the risk. 63 

When an insurance is at andfrom,* 
the ship is protected during her 
preparation for the voyage; but if 
all thoughts of the voyage be laid 
aside, the insurer is discharged. 63 
Where there was an insurance on the 
outward and homeward-bound voy¬ 
age, and the latter ran “ at and 
** from Jamaica to London;" it was 
held, that the homeward risk be¬ 
gan when the ship moored at any! 
part of the island, and that there 
the outward risk ended, and did 
not continue till she came to the 
last port of delivery. ibid. 

This case confirmed as to a policy on 
the shipt but the outward risk on 
goods continues till they are landed. 

64 

In construing policies, the strictum 
jus^ or apex juris, is not to be the 
rule» but a liberd construction is 
to be adopted, and the us{^e of 
the trade called in to explain any 
doubts. 66 

Thus in an insurance on goods from 


Malaga to Gihraliar^ and from 
thence to England or Holland^ the 
parties having agreed that the goods 
might be unloaded at Gibraltar^ 
and reshipped in one'or more JSri- 
tish ship or ships, and it appearing 
in evidence that there was no 
tish ship at Gibrallar^ but the goods 
had been unloaded and put into a 
store shift (which was always con- 
sidered as a warehouse,) the in¬ 
surers were held to be liable for 
the loss of these goods in the store 
ship. Page 66 

Liberty to touch and stay at all ports* 
for all purposes rohatsoeveT; the 
sta}' must be for some purpose con- 
nected witli the adventure: which 
is a question for the Court: the time 
of stay, a question for the jury. 67 
A ship was insured from London to 
any place beyond the Cape <f Good 
Hope. The ship arrived in the 
river Canton in China% where, in 
order to be heeled and refitted, the 
sails, &c. were taken out, and 
lodged in a bank satd^ on an island 
in the river, (which was proved to 
be usualy and beneficial to all con¬ 
cerned,) the underwriter was held 
liable for the loss of the sails by 
fire, while in this bank saul. ibid. 
The insurer, at the time of under¬ 
writing, has under his consideration 
the nature of the voyage, and the 
usual manner of doing it. 69 

What is usually done by such a ship, 
with such a cargo, in such a voyage, 
is understood to be referred to by 
every policy. ibid. 

If a ship be driven a mile on shore by 
a hurricane, or be burnt in a dry 
dock, while repairing, the insurer 
is liable. iMdm 

Every underwriter is presumed to be 
acquainted with the practice of the 
trade he insures. 72 

Wlien the wofds of a policy are ge¬ 
neral at and from a place,” the 
adventure on the goods to begin 
from the loading thereof (without 
saying where), goods loaded on 
board before the ship’s arrival ht the 
place named, will net be protected, 

unless 
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unless the Court can collect it was' 
the intention of the parties to cover 
such antecedent loading. Pa^e 79 
What shall be deemed the port of 
discharge. 87 

Where a vessel shall be deemed ’vdthin 
the port. ibid. 

What a seizure by the government in 
the ship's port of discharge, ibid. 

Underwriter not liable where a ship 
w as lost in running to sea to avoid 
a seizure in port of discharge, ibid .. 
When a man insures one speciea of 
property, he cannot recover damage 
occasioned by the Joss of a species 
of property different from that 
named in the policy. 89 

Under a policy upon the ship, or upon 
ike go^Sj the insured cannot re¬ 
cover esAraordinary *mages paid to 
the seamen, oxpr&oisions expended, 
during a detention to repair, or a 
detention by an embargo. ibid. 
Nor is the underwriter on goods liable 
for thefreight paid by the owner of 
the goods to the proprietors of the 
ship, where the goods were partially 
lost. 90 

In the construction of policies, the 
loss must be a direct and immediate 
comequence of the peril insured, 
and uot a remote one, in order to 
entitle the insurer to recover. 97 
In the construction of a policy upon 
time, the same liberality prevails as 
in other cases; and an attention 
to the meaning of the contracting 
parties has always been paid. 99 
an insurance at and from Liverpool 
to AntiguOf with liberty to cruise six 
weeks ; it was held, that this meant 
a connected portion of time, and 
not a desultory cruising for six 
weeks at any time. ibid. 

Of the Construction of East-India Po¬ 
licies. See EasUinfiia Voyages. 

Qf the Construction of Losses by Perils 
qf the &ea. See Perils of the Sea. 

Of the Con^brucUon of Losses by Cap-' 
iurc* See Capture. 

*3 


Of the Construction if Losses by i)e- 
tention* See I)etention. 

Of the Construction f Losses by Bar* 
rairy. See Barratry. 

Consular Sentences. See Admiralty. 

Continuance (f the Bisk. 

On the ship till her arrival at the port 
of destination, and till she has been 
moored ^ hours in good safety for 
the purpose of unloadii^. 

Pti^ 28. 53 

On the goods till they are safely land¬ 
ed at the port of destination; which 
includes the carriage in the ship's 
boat to the shore, but not in the 
boat of the owner of the goods. 28 

If a policy be general on a ship from 
A. to B. the underwriter has been 
held answerable till the ship is un¬ 
loaded. 50 

But if it contain the usual words till 
moored 24' hours in safety;" the 
insurer is liable for no loss that does 
not happen before the expiration of 
that time. ibid. 

Even though it be occasioned by an 
act done during the voyage insured. 

aid. 

If the master, during the voyage, 
commit an act of barratry by smug¬ 
gling, and the ship be not seized 
till near a month after her arrival 
at the port of destination, the in¬ 
surer is discharged. ibid. 

If a ship be insured for six months, 
and three days before the expira¬ 
tion of that time receive her death's 
wound, but by pumping is kept 
afloat till three days after, the in¬ 
surer is not liable. 52 

But the ship cannot be said to have 
moored ^ hours in safety, when 
the very day, on which she arrives 
at her moorings, the captain is 
served with on order to return to 
perform quarantine, although he 
does not obey for some days; and 
therefore the insurer is liable for a 
subsequent loss. 54* 

I So if embargo laid on^ and afterwards 
detained as prize* ^id. 

Contraband* 
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Conirdbmd. See prchibUei Goods* 


Contribution* See AveragCt General* 


Convoy* 


$ . 

Werriuiteil fcomJjcndon to £asf-J/i- 
dies with convoy: suffioent to take 
convoy from the Doums* Poge 5S 
If the insured warrant that the vessel 
shall depart with convoy, and she 
do not, the policy is defeated. 497 
A convoy means a naval force, under 
the command of that person whom | 
government may happen to ap-! 
point. 4%, 499. 610. 

And this, whether government pleases 
to appoint a relay of convoy from 
place to place, or a convoy to a 
given latitude and no farther. 610 
So also what is a convoy is governed 
by usage. ibid. 

Where a ship put herself under the 
direction of a man of war till she 
should join the convoy, which had 
left the usual place of rendezvous 
before she arrived there, it was held 
not to be a departure with convoy, 
although she in fact joined and was 
lost in a storm. 498 

Aliter^ if the single ship be a part of 
the convoy. 500 

Q. Whether sailing orders from the 
commander-in-chief to the parti¬ 
cular ships are necessary to consti¬ 
tute a convoy ? 500. n. 502. 

This seems now to be settled in the 
affirmative. 503 

A convoy appointed by the adm.irai, 
commanding in chief upon a station 
abroad, is a convoy appointed by 
government. 503 

A sailing with convoy from the usual 
place of rendezvous, as Spithead 
for the port of London^ is a depar¬ 
ture with convoy, within the mean¬ 
ing of such a warranty. 504 

Although the words used generally 
are “ to depart,” or to “ sail with 
convoyyet it extends to sail with 
convoy throughout the voyage. 505 
But un unforeseen separation from 
convoy is an accident to which the 
uoderv^ liter is liable. 507 


So held where a ^tp was separated 
from her convoy by storm, and by 
storm prevented from rejoining it, 
and was lost. Poge 508 

Even where the ship has been pre¬ 
vented by tempestuous weather from 
joining the convoy, at least so as to 
receive the orders of the commo¬ 
dore, if she do every thing in her 
power tp effect it, it shall be deemed 
a sailing with convoy. 509 

Otherwise if the not joining be owing 
to the negligence and delay of the 
captain. 510 

Ships belonging to Great Britain 
must now sail with convoy, except 
in particular cases. 512 

What description of ship is exempted 
from the above regulation. 514 

COTTI 

Is a general expression in the memo¬ 
randum at the foot of the policy, 
and has been held to include peas^ 
heans^ and malt* 179.191 


Court. 

The proper court for the trial of ques¬ 
tions relative to policies of insu¬ 
rance is a court of common law. 

594 

Courts of equity have no jurisdiction 
over such questions. ibid* 

If indeed the trustee in a policy of in¬ 
surance actually refuse his name to 
the cestui que trtist in an action at 
law, that may be a ground of ap¬ 
plication to a court of equity, ibid. 
So also an application may be made 
to a court of equity for a commis¬ 
sion to examine witnesses residing 
abroad. ibw* 

It is also allowable, where fraud is 
suspected, to apply to equity, in 
order to procure a disclosure of 
circumstances upon the oath of the 
insured. * 595 

But in all other cases, a court of 
common law is the proper forum. 

aid. 

Even if the parties, by a clause in the 
policy, should agree to refer any 
dispute to arbitration, that will not 

oust 
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detention. 


V' 


oust the court of common law of 
its jurisdiction, unless a reference 
is in fact made, or is depending. 

Page 595 


Court o/' Policies of Insurance, 

The history of its origin and decline. 

Introd. xli. 

Cruise, , 

A liberty to cruise six weeks means 
to give a permission to cruise for 
^ix successive tveekst and not a de¬ 
sultory cruising for forty-two days 
at any time. 99 

Crusades, 

They contributed to the revival of 
commerce. Introd. xxi. 


D. 

Date, 

The day, month, and year, on which 
the policy was executed, must be 
inserted. 43 

Declaration, 

Although not necessary to state the 
character of the insured, yet if stated 
it must be proved. 20 

In order to entitle the insured to re¬ 
cover expenses of salvage, it is not 
necessary to state them in the de¬ 
claration, as a special breach of the 
policy. 226 

Thus, in a declaration on a policy on 
goods, it stated that the ship sprung 
a leak, and sunk in the river, where¬ 
by the goods were spoiled. Lord 
Hardwicke held, that under this 
declaration, the plaintiffs might 
give in evidence the expenses of 
salvage. 226 

A declaration on a policy of insurance 
must set out the policy, and aver 
that it was signed by the defendant; 
and that, in consideration of the 
premium, he undertook to indem¬ 
nify the insured. 598 

The declaration must then state the 
interest of the insured. 

598, 599. u. 603 
H 


It should next show the loss to hiver 
happened by one of the perils men¬ 
tioned in the policy; but it must 
state it according to the truth. 

Page 599 

To aver that the loss happened by the 
Jraud and negligence of the master^ 
is a sufficient averment of barratry, 

599 

In a declaration for a total, the in¬ 
sured may recover for a partial 
loss, 600 

Though the plaintiff appear in proof 
to have a larger interest than is 
averred in the declaration, yet he 
is entitled to recover. 604* 

And though two of three partners 
have a sufficient interest in the en¬ 
tirety to insure and recover, if no 
objection be made to the interest 
not being averred in all three. 603 
Yet, where two declare the interest 
in themselves, it is a fatal variance, 
if it be objected that a third became 
interested before the action brought. 

604. n. 

The general issue, 7ion assumpsit, is 
the usual plea, except in the case 
ol'the corporations, to a declaration 
upon a policy. 606 

The declaration need not state the 
clause in the policy to refer disputes 
to arbitration. 595 

Destination. 

Destination of the ship must be stated 
in the polic}^ 27 

Detention, 

The underwriter, by express words, 
undertakes to indemnify against 
all damages arising from the deten¬ 
tion of kings, princes, or people, 

123 

People means the governing power of 
the country. 124 

A detention is said to be an arrest or 
embargo in time of war or peace, 
lai<l on by the public authority of 
a state. ibid. 

In case of an arrest or embargo by a 
prince, though not an enemy, the 
insured is entitled to recover against 
the insurer. 125 

In 
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« . 

In case of detention by A foreign 
power) which in time of war may 
have seized a neutral ship, in order 
to be searched for enemy's proper¬ 
ty, the charges consequent thereon 
must be borne by the underwriter. 

Page 125 

But a detention for non-payment of 
customs, or for navigating against 
the laws of those countries, where 
the ship happens to be, shall not 
fall upon the underwriter. 126 
The insurers are liable for the pay¬ 
ment of damage arising by the de¬ 
tention or seizure of ships, before, 
the commencement of the voyage, 
where the risk is at and from” by 
the government of the country 
where the ship loads. 128 

British underwriter not liable for da¬ 
mages which owner of foreign ves¬ 
sel may sustain from embargo laid 
by British government on foreign 
ships. 130. n. 

Foreign insured, cannot abandon to 
underwriter here, because his go¬ 
vernment has laid an embargo on 
property in the ports of the country 
of the assured. 131 

The case different, where insurer and 
insured are subjects of the same 
state. ibid. 

Wliere a policy is effected on behalf 
of consignor, and the consent of 
consignor, or the state to which he 
belongs, has taken from him the 
right of enforcing it directly and 
effectually for his own benefit, the 
consignee is not at liberty to apply 
it to his interest and enforce pay¬ 
ment. ibid. 

Except in the case where a domiciled 
foreigner is licensed to trade. 132 
But where the assured is a subject of 
this country, he may recover against 
a British underwriter for the loss 
sustained by Hhe detention of the 
British government. ibid. 

Before the insured can recover in case 
of detention, he must abandon to 
the insurer whatever claims he may 
have to the property insured. 136 
The time, within which the abandon¬ 
ment must be ibade in such cases was 


not till lately ascertained in £ng- 
land by any positive rule. Page 136 
'A detention by particular ordinances, 
which contravene, or do not form a 
part of the law of nations, is a risk 
within a policy of insurance. 561 

Deviation 

Is understood to mean a voluntary 
departuj-e, without necessity or any 
reasonable cause, from the regular 
and usual course of the specific 
voyage insured* 437 

Whenever this happens, the voyage is 
determined, and the insurers are 
discharged from any responsibility. 

ibid. 

The reason of this is, because the 
ship goes upon a different voyage 
from that against which the in¬ 
surer undertook to indemnify. iUd. 
It is not material whether the loss be 
or be not an actual consequence of 
the deviation: for the insurers are 
in no case answerable for a subse¬ 
quent loss, in whatever place it 
happen, or to whatever cause it 
may be attributed. ibid. 

Neither does it make any difference 
whether the insured was or was not 
consenting to the deviation. ibid. 
A ship being insured from DitnUrh 
to Leghorn, comes to Dover for a 
Mediterranean pass; and it was 
held to be a deviation. 43 f 

If the master of a vessel put into a 
port not usual, or stay an unusual 
time, it is a deviation. ibid. 

The time a ship is detained in port for 
necessary repairs, the insurance 
being at and from, is not to be 
considered unnecessary delay, so as 
to avoid the policy. 43 g 

Held, that where there is a policy on 
goods granting leave to imeh and 
stay at a place, that confers no pri¬ 
vilege on the assured to break bvik 
there. • iUd. 

But an insurance on ship and freight 
is not vitiated by the ship taking in 
goods at a place into which he was 
5 forced.by necessity, although there 
: was no liber^ to trade given by 
th^ policy. 439 

If 
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IP several places are named in the 
policy^ tne ship must go to those 
places in the order in which they 
ore named, unless some usage, or 
some special facta be proved to 
vary the general rule. -^^{5 ^44 
An insurance from A. to B. C. Z). and 
£. means a voyage to all or any of 
the places named; with this re¬ 
serve, that if the ship goes to more 
than one of these places, she must 
visit them in the order described 
in the policy. 446 

If the deviation be but for a single 
night, or for an hour, it is fatal. 

A ship was bound from Cork to «/o- 
TnatcOf under convoy. Being of 
force, she, with two other vessels, 
took advantage of the night, and 
cruized in hopes of meeting with a 
prize; it was held a deviation,^ 448 
But if a merchant ship carry letters of 
marque, she may chase an enemy, 
though she may not cruize^ without 
being deemed guilty of a deviation. 

ibid. 

Liberty given to a merchant sliip 
with a letter of marque, to chase, 
capture, and man prizes does not 
justify her in tpin^ to for the pur¬ 
pose of protecting a prize as a con- 
voy into port. 449 

Q, ^^ether, in case of an insurance 
of merchant ship tmlh or ndthout 
letters o/* morgue, she may chase 
vessels for the purpose of capture, 
provided the original pursuit com¬ 
mences from a point in the course 
of the voyage 7 ibid* 

Liberty to a merchant ship to see 
prises into poH, does not authorise 
ner to stay till they receive neces¬ 
sary repairs, wbidt they could not 
odierwise procure. 460 

The doctrine of deviation is applica¬ 
ble to an insurance on ^rei^* 451 
Wherever the deviation m occasioned 
by absolute necessityas where the 
crew forced the captain to deviatjo* 
dke underwriter condnues liable. 

The justifications for a deviadea seem 
to be Cheae: to renw die vessel; 
to avoid fiL impeafifiof saona;. to 


escape firom an enemy ; or to seek 
for convoy. Page 453 

If a ship is decayed, and goes to the 
nearest port to refit, it is no devia¬ 
tion. Hid. 

Wherever a ship, in order to escape 
a storm, goes out of the direct 
course: or, when in the due course 
of the voyage, is driven out of it by 
stress of weather; this is no devia¬ 
tion. 455 

If a storm drive a ship out of the 
course of her voyage, and she do 
the best she can to get to her port 
of destination, she is not obliged 
to return to the point from wmeh 
she was driven. ibid. 

Where the excuse for a deviation in 
going into a port is, a necessity to 
procure medical assistance for the 
captain and crew, the assured must 
show that the ship was supplied 
with such medicines and instru¬ 
ments as were likely to be necessary 
in the course of the voyage. 461 
A deviation mavako be justified, if 
done to avoid an enemy or to seek 
for convoy at the place of render ^ 
vous. 

A ship was insured from London to 
Gibraltar, warranted to depart with 
convoy. There was a convoy ap- 

E ointed for that trade at Spitkeady 
ut the ship was lost on her way 
thither. The court held that tlie 
ship was protected bv the insurance 
to a place of general rendezvous. 

463 

Where a captain justifies a deviation 
by the usage of a particular trade, 
there must be a clear and establish¬ 
ed usage; not a few vague instances 
only. 464 

Wherever a ship does that, which is 
for the general benefit of all parties 
concerned, the act is as much with- 
iu the spirit of the policy as if it 
hod been expressed: and in order 
to say whether a deviation be justi¬ 
fiable or not, It will be proper to 
mtand to the motives, end, and 
conseqaencea, of the act, as the 
trao gjposnd jwdrment, ibid. 

tmn a ship deviate 

frouA 
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from necessity, the ship must pur¬ 
sue such wyage of Ttecessity in the 
direct course, and in the shortest 
time possible, otherwise the under¬ 
writers will be discharged. 

Page 4f65 

In such a case nothing more must be 
done than what the necessity re¬ 
quires. 468 

Even in an insurance on a trading 
voya^, such trade must be carried 
on with usual and reasonable ex¬ 
pedition. 468 

A deriation merely iniendedy but never 
carried into effect, does not dis¬ 
charge the insurers. 470 

But if it can be shown that the parties 
never intended to s^ail upon the 
voyage insured; if all the ship’s 
papers be usade out for a different 
place from that described in the 
policy: the insurer is discharged, 
though the loss should happen be¬ 
fore the dividing point of the two 
voyages. 471 

But where the termini of the voyage 
continue the same, an intention to 
go to an intermediate port, though 
that intention should be formed 
previous to the ship’s sailing, will 
not vitiate, till actual deviation. 

ibid. 

As it is settled that a mere intention 
to deviate will not vacate the policy, 
it follows as a consequence, and 
has been so held, that, whatever 
damage happens before actual de¬ 
viation, falls upon the underwriters. 

474 

Subject to the rules already ad¬ 
vanced, deviation or not is a ques¬ 
tion of fact to be decided according 
to the circumstances of the case. 

475 

In cases of deviation, the premium is 
not to be returned. ibid. 

Double Insurance, 

It is where the same man is to receive 
two sums instead of one; or the 
same sum twice over, for the same 
loss, by reason of his having made 
two insurances, upon the same pro¬ 
perty, 422 


Difference between a re-assurance and 
a double insurance. Page 422 
Where a man makes a double insu¬ 
rance, he may recover his loss 
against which set of underwriters 
he pleases; but he can recover for 
no more than the amount of his 
loss. 423 

But when one set of underwriters pay 
the they may call upon the 
other underwriters to contribute ‘in 
proportion to the sums they have 
insured. iUfi, 

But though a double insurance can¬ 
not be wholly supported, so as to 
enable a man to recover a two-fold 
satisfaction; yet various persohs 
may insure various interests on the 
same thing, and each to the whole 
value; as the master for wages ; 
the owner for freight; one person 
for goods; and another for bot¬ 
tomry. 425 

In what cases a man shall be said to 
make a double insurance, and when 
not: fully considered from 

427 to 4S0 

If the same man for his own account, 
though not in his name, insures 
doumy, it is still a double insu¬ 
rance. 428 

The laws of foreign countries, upon 
the subject of double insurance, 
are far from being uniform, 431 

E. 

JEast-India Voyages, 

Insurance on foreign ships or goods 
bound to the EasUindies formerly 
prohibited. 17 

The usage of trade with respect to 
these voyages has been more no¬ 
torious than in any other, the ques¬ 
tion having more frequently oc¬ 
curred. SO 

The charter-parties of the India Com¬ 
pany give leave to prolong the 
ship's stay in India for a year, and 
it is common by a new agreement 
to detain her a year longer. The 
words of the policy too are very 
general without limitation of time 
or place. iUd. 

These 
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These charter-perdes are so noto¬ 
rious, and the course of the trade 
is so vrel] knovm, that the under¬ 
writer is always liable for any in¬ 
termediate voyage, upon which the 
ship may be sent, while in India, 
though not expressly mentioned in 
the policy. 80. 84 

In an insurance from London to 

Madras and China^ with liberty 
** to touch, stay, and tra'de, at any 
“ ports or places whatsoever,” the 
facts were, that when the ship ar¬ 
rived at MadraSj she was too late 
to go to China that year, upon 
which she was sent by the council 
to Bengal to fetch rice, which voy¬ 
age she performed once, but in the 
second attempt she was lost. -The 
insurers are answerable on account 
of the usage. 83 

However, the parties may, by tlieir 
own agreement, prevent such lati¬ 
tude of construction. 85 

Nor need this be done by express 
words of exclusion, but if,/rom the 
terms used, it can be collected that 
the parties meant so, that construc¬ 
tion shall prevail. ibid. 

Insurance on a voyage undertaken in 
contravention of the rights of the 
East-Jndia Company, is void, 354 
How their rights are affected by the 
treaty with America, 355 

I 

Election, 

Election to abandon, when tobe made. 

281.279 

Notice of abandonment must be given, 
though the ship and cargo have been 
sold. 280 

Embargo, 

An embargo is an arrest laid on ships 
or goods by public authority, to 
prevent ships from, putting to sea 
in time of war, and sometimes also 
to exclude them froth entering our 
ports. 124 

Q. Whether a prince in time of war 
may make use of the vessels he finds 
in his ports, to assist him in carrying 
on war 1251 

Extraordinary ^ages paid to the sea-1 


men during an embargo, cannot be 
recovered against the insurer on the 
ship. Page 89 

The king of Great Britain, in time of 
tjoar, may lay an embargo on ship¬ 
ping in the ports of his kingdom. 
Q. Whether ne may do it in time 
of peace? 125 

Q. Whether, if an embargo be laid on 
by the British government, and a 
loss ensue, the underwriters are 
liable ? 127,128, 129, note (a) 

The subjects of a foreign state cannot 
recover against an English under¬ 
writer for a loss occasioned by an 
embargo, or other act of their own 
government, 131 

And if the foreign consignor cannot 
recover, because tlie loss is occa¬ 
sioned by the acts of his own go¬ 
vernment, the English consignee 
cannot apply the policy to his own 
benefit, in respect of advances he 
has made to the consignor. ibid. 
The breach of an embargo is an aci 
of barratry in the master. 146 
If a ship, though neutral, be insurer 
on a voj^age prohibited by an eir.- 
bargo, such an insurance is void. 

357 

Enemy, 

The question whether insurances on 
the property of an enemy are poli¬ 
tic, considered. 16.370 

Such insurances are contrary to the 
law of England. ibid. 

Trading with an enemy in time of ac¬ 
tual war without the king's licence, 
is absolutely illegal. 362 

But the licence may be qualified, and 
non-compliance with the requisi¬ 
tions of it will vitiate the policy. 

363 

What is necessary to be stated in a 
plea of alien enemy. 369. note (a) 

Evidence. 

In an action by assured against un¬ 
derwriter for a return of premium, 
the policy subscribed by defendant, 
conclusive evidence that he has 
received the premium. 37 

Except where there has been fraud. 

38 

Opinion 
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Opinion of witnesses is not evidence. The plaintiff must prove that a loss 

100, 302 has happened by the very means 
ilie onus of proving the captain to be stated in the declaration* Page 611 


owner, so as to get rid of a charge But where the loss is averred to be 
of barratry, lies upon the under- by perils of the sea, it is'allowable 
writers. ^ 155 to give the expence of the salvage 

policy will not be set aside on the in evidence upon such a declar- 

grnund of fraud, unless it be fully ation. 613 


of barratry, lies upon the under¬ 
writers. 155 

A policy will not be set aside on the 
ground of fraud, unless it be fully 
and satisfactorily proved, and the 
burthen of proof lies upon the per- 
>5on wishing to take advantage of 
the fraud. 325 


But positive and direct proof of fraud Factor, 

The lien which a factor has upon 


the nature of the thing circumstan¬ 
tial evidence is all that can be 
given. iifid. 

The nature of circumstantial evidence 
considered. 326 

Tile sentence- of a foreign court of 
Admiralty is conclusive, and bind- 


the goods of his principal, is such 
an interest as will entitle him to re¬ 
cover on a general policy on goods. 

13,4^29- 

FeloJty, 


ing upon all the world, as to every 

thing contained in it: and cannot Wilfully to cast away, burn, or de- 
be controverted collaterally in a stroy, any ship to the prejudice of 

civil suit ^ t.hp nwnprfi nf tliP cnifl shin, nr nnv 


520 


See Admiralty^ 

The first piece of evidence to support 
an action on the policy is proof of 
the defendant's hand-writing to the 
policy. 607 


the owners of the said ship, or any 
merchant loading goods thereon, 
or of the underwriter, is felony, 
without the benefit of clergy, in any 
c^tain, master, mariner, or other 
officer belonging to the ship so de¬ 
stroyed. 157, 331 


Wiiat sufficient evidence of an agent Any person boring holes in a ship in 
being authorised to sign policies. distress, or stealing a pump belong- 

ibid, note (a) ing thereto, shall be guilty of felony 
No parole evidence of any agreement without benefit of clergy. 218 
shall be admitted, which tends to Persons convicted of stealing goods 


contradict the written policy. 608 
The insured must also prove his in¬ 
terest in the thing insured, by a 
production of all the usual docu¬ 
ments, bills of sale, bills of parcels, 
bills of lading, &c. ibid. 


^ 

from a ship wrecked, or in distress, 
or of obstructing the escape of any 
person from a wreck, or of putting 
out false lights to lead such ship 
into danger, shall suffer as felons 
without benefit of clergy. 221 


Captain’s protest delivered by the Where goods of small value are stolen, 
broker to the assurers to get the without any circumstances of cru- 
loss settled is not evidence for the elty, the offender may be indicted 

defendant. ^ 610 for petty larceny. ibid. 

Nora sentence of condemnation for Persons, in whose custody shipwreck- 


non-seaworthiness after a survey of 
tlie facts stated in it. ibid. 

A man having purchased goods abroad, 
in order to prove his interest, pro¬ 
duced a bill, of parcels with the 


ed goods are found, not giving a 
satisfactory account, shall be com¬ 
mitted to the common gaol for six 
months, or pay treble the value of 
such goods. ibid. 


receipt of the seller to it, and pro- Goods offered to sale, suspected of 

_i_ ii. * n L_!__i _i *11 


ved liis hand ; it was held to be suf¬ 
ficient evidence. ibid. 

VOL. ir. 


being shipwrecked, shall be stop¬ 
ped, and the person so offering 
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thitti, and not giving a satisfactory 
account, shall be committed to the 
couimon gaol for six months, or 
nay treble the value of such goods. 

Poge 221 

Persons convicted of assaulting any 
magistrate or officer, when in dis¬ 
charge of his duty, respecting the 
preservation of any ship, vessel, 
goods, or effects, shall be liable to 
transportation for seven years. 223 

Fire (Insurance against). 

Is a contract, by which the insurer 
undertakes, in consideration of the 
premium, to indemnify the insured 
against all losses, which he may 
sustain in his house or goods, by 
means of fire, within the time limit¬ 
ed in the policy. 653 

The London Assurance Company in¬ 
sert a clause in their proposals, by 
which they declare, that 'they do 
not hold themselves liable for any 
damage by fire, occasioned by an 
invasion, foreign enemy, or any mili¬ 
tary or usurped power whatsoever. 

654- 

Under this proviso it was held, that 
the insurers were not exempted 
from loss by fire, occjxsioncd by a 
mob at jVortutcAj which arose on 
account of the high price of pro¬ 
visions. ibid. 

The Sun fire-office, in addition to 
these words add, civil commotion \ ' 
it was held that the company, un¬ 
der those words, were exempted 
from losses occasicned by rioters, 
\^ho rose in the year 1780, to com¬ 
pel the repeal of a statute, which 
Jiad passed in favour of the Roman 
catholics. 657 

When a loss happens, the insured 
must give immediate notice of his 
lo^s ; and*as particular an account 
of the value, Sec. *as the nature of 
the case will admit. He must also 
produce a certificate of the minister 
and churchwardens, as to the cha¬ 
racter of the sufferer, and their 
belief of the truth of what he- ad- 
• viinces. 660 

This ceilificatc is held to be a con- 


diHon •precedent to his right of recO' 
very. Page 661, note (a) 

In insurances against nre, the loss ma}'' 
be either partial or total. 662 

These policies are not in their nature 
assignable ; nor can the interest in 
them be transferred without the con¬ 
sent of the office. ibid. 

When any person dies, the interest 
shall remain to the heir, executor, 
or administrator, respectively, to 
whom the property insured belongs; 
provided they procure their right 
to be indorsed on the policy, or the 
premium be paid in their name. ibid. 
It IS necessary the party injured should 
have an interest or property in the 
house insured, at the time the policy 
is made out, and at the time the 
fire happens ; and therefore, after 
the lease of the house is expired, 
the insured's assigning the policy 
does not oblige the insurers to 
make good the loss to the assignee. 

ibid. 

The premium upon common insur¬ 
ances is two siiillings per cent, for 
any sum not exceeding 1000/- 
and half a crown from 1000/. up¬ 
wards. 66J> 

Besides which there is a duty to go- 
j vernnient of 25. joercen^. ibid. 

j'J'his tax does not extend to public 
, hospitals. ^ ibid. 

j If u house were destroyed by a foreign 
enemy the day after the policy is 
made, there would be no return of 
premium. 670 

Fraud vitiates this species of contract. 

ibid. 

Fire (Loss bp). 

If the captain of a ship voluntariJv 
burn her to prevent her from fall¬ 
ing into the hands of the enemy, 
this is a loss by Jire within the mean¬ 
ing of the policy- 62 

Foreign Skips. 

Insurances on foreign ships without 
interest arc not within the statute 
of 19 Geo. 2. c.,37. 401 

But re-assurances on foreign ships 
are void. 422 

Fort. 
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Concealment of circumstances vitinco^i 
Fort, I all contracts of insurance* The 


A fort may be insured against an 
attack from an enemy, for the be¬ 
nefit of the governor. Page 15 

France, 

An account of its commercial and ma* 
ritime regulations ; and the distin¬ 
guished authors, who have written 
upon the subject of Insurances. 

Introd. xxxii 

Fraud, 

Policies are annulled by the least 
shadow of fraud or undue conceal¬ 
ment of facts. 283 

Both parties are equally bound to dis¬ 
close circumstances within their 
I;no\vledge. ibid. 

If the insurer, at the time he under¬ 
wrote, knew that the ship was safe 
arrived, the contract will be void. 

ibid. 

Cases of fraud upon this subject are 
liable to a threefold division ; 1st, 
The cdlegaiio Jahi; 2d, The sup- 
preasioveri ; 3d, Misrepresentation, 
Tiie latter, though it happen by 
iiiistake« if in a material part, will 
vitiate the policy as much as actual: 
' fraud. 284 

The policy was held to be void, wliere 
goods w'ere insured as the property 
of an ally, when in fact they were 
the gooils of an enemy. 285 

A sliip was known to have sailed from 
Jamaica^ on the 24th of November ; 
and the agent told the insurer she 
sailed the latter end of December ; 
the policy was declared void, ibid. 
In an insurance upon goods, the in¬ 
sured warranted the ship and goods 
to be neutral; it was expressly 
found by the jury, tliat tliey were 
not neutral. The Court, therefore, 
though the loss happened by storms, 
and not by capture* declared that 
the insured could not recover, ibid. 
<jroods were insured on board a ship, 
warranted Portuguese. The goods 
were lost by a different peril, but in 
fact the ship was not Poriugnese, 
The policy is void ab initio. 287 


facts upon which the risk is to he 
computed, lie, for the most part, 
within the knowledge of the insured 
only. The underwriter relies upon 
him for all necessary information ; 
and must trust to him that he will 
conceal nothing, so as to make him 
form a wrong estimate. Page 287, 

288 

One having 'an account that a ship, 
described like his, was taken, in¬ 
sured her, without giving any no¬ 
tice to the insurers of what he bad 
heard, the policy was decreed in 
equity to be delivered up. 283 
Tlie agent for the plaintiff, two days 
before he effected the policy, re¬ 
ceived a letter from CoweSy in v/hicli 
is this expression : ** On the 12tli 
“ of this month I was in company 
“ with the Davp (the ship in que»- 
“ tion), at twelve at night lost sight 
of .her all at once; the captain 
“ spoke to me the day before that 
she was leaky, and the next day 
we had a hard gale-** The ship, 
however, rode out the gale, and 
was captured by the Spaniards, 
The policy was held to be void, 
because the letter was not commu¬ 
nicated to the insurer- ibid, 

A ship was insured “ at and fiom 
Genoa,** The ship loaded at 
horn, and was originally bound for 
Dublin; but losing her convoy, she 
put into Genoa in Augusts and lay 
there till the January following. 
All these facts were knowm to the 
insured, but not communicated to 
the insurer : the policy %vas held to 
be void. 

\ ship being bound from the coast of 
Africa to the British JVest Indie^h 
sailed from St, Thgmas*^ on the 
coast of Africa on the 2d of Ogtobof, 
a circumstance with which 
plaintiff was acquainted by a letter 
received in February, The p<)iicy 
was not made till the 21st of March, 
The letter was not shown, nor 
"Uny thing said of her sailing from 
St. Thonxas^ ; but in the instruc¬ 
tions tliC ship was said to have 
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been on fche coast on the 2d of 
“ October.^* The policy was held 
to be void. 290 

The broker’s instructions stated the 
ship ready to sail on the of 
December; the broker represented 
to the underwriter that the ship was 
in port, when, in fact, she had 
sailed the 23d of December, Tiie 
policy was void. • 292 

But there are many matters, as to 
which the insured may be inno¬ 
cently silent; 1st, As to what the 
insurer knows, however he came by 
that knowledge; 2d, As to what 
he ought to know ; 3d, As to w'hat 
lessens the risk. An underwriter 
is bound to know particular perils, 
us to the state of war or peace, ibid. 
If a privateer is insured, the under¬ 
writer need not be told her desti¬ 
nation. ibid. 

An insurance was made on Fort Marl¬ 
borough in the East-htdies for twelve 
months against the attacks of an 
European enemy, for the benefit of 
the governor- The defence set up 
was an undue concealment of cir¬ 
cumstances, particularly tlie weak¬ 
ness of the fort, and the probability 
of its being attacked by the French. 
The Court held that the policy was 
good. 293 

The whole doctrine of concealment 
fully illustrated from page 294 to 
306 

In effecting-insurance on homeward 
voyage, unnecessary to communi¬ 
cate letter from captain, stating 
that ship had received great da¬ 
mage on outward voyage, and stood 
in need of considerable repairs. 

296 note (a) 
An underwriter refused to a Joss 
by c^ture, the ship being Pm'tu- 
guese and cpndemned for having an 
English supercargo on board, be¬ 
cause the insured had not disclosed 
that circumstance. The Court held 
that the condemnation was unjust, 
and was not such a circumstance 
as the insured was bound to disclose. 

306 

A representation is a state of the case 
not forming a part of the written 


instrument of policy; and it is stif^ 
ficient if it be substantially per¬ 
formed. Page 307,312 

If there be a misrepresentation, it will 
avoid the policy ^ a fraud, but not 
as a part of the agreement. 307 
Even written instructions, if they are 
not inserted in the policy, are only 
to be considered as representations; 
and in order to make them valid 
and binding as a warranty^ it is ne¬ 
cessary that they make a part of 
the written instrument. 307, 312 
If a representation be false in any 
material point, it will avoid the 
policy; because the underwriter has 
computed the risk upon circum¬ 
stances which did not exist, ibid. 
These principles illustrated from page 
307 to 315 

If the misrepresentation be in a mate¬ 
rial point, it will avoid the policy; 
even though it happen by mistake. 

315 

The same rule holds if the broker 
conceal any thing material^ though 
the only ground for not mentioning 
them should be that the facts con¬ 
cealed appeared immaterial to him. 

SIT 

But the thing concealed must be some 
facty not a mere speculation or expect¬ 
ation of the insured. 31B 

Thus where a broker insuring several 
vessels, speaking of them all said. 
“ which vessels are expected to 
“ leave the coast of AJricoy in No- 
“ member or December* the policy 
was held good, although in fact the 
ship in question had sailed in the 
month or May preceding. ibid. 

Wherever there has been an allega¬ 
tion of falsehood, a concealment of 
circumstances, or a misrepresent¬ 
ation, it is immaterial whether it be 
the act of the person himself who 
is interested, or of his agent; for 
in either case the contract is found ¬ 
ed in deception, and the policy is 
consequently void. 319 

This rule prevails, even though the 
act cannot be at all traced to the 
owner of the property insured. 

ibid. 

How fa ^hat is said by the broker 

when 
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'^hen the names of the underwri¬ 
ters are put upon a slip is to be 
considered a representation. P. 531 
A policy will not be set aside on the 
ground of fraud, unless it be 
and satis/actoril^ proved; and the 
burthen of proof lies on the person 
wishing to take advantage of the 
fraud. S25 

But positive and direct proof of fraud 
is not to be expected; and from 
the nature of the thing, circumstan¬ 
tial evidence is all that can be 
given. ibid. 

The question whether the premium 
is to be returned by the under¬ 
writer, where the insured has been 
guilty of fraud, considered. S26 
The ordnances of foreign states de¬ 
clare for the most part) that it shall. 

ibid. 

Zn England there has been no legis¬ 
lative regulation ; and the courts of 
justice had not till lately adopted 
any general rule upon the subject. 

827 


In two or three instances, where the 
underwriters have been relieved in 
Chancery from the payment of the 
sums insured on account of fraud, 
the decree has directed the premium 
to be returned. ibid. 

The question came on to be consider¬ 
ed in the King's Bench; but the 
trial being had under a decree of 
the court of Chancery, and the in¬ 
surer having there made an offer of 
returning tlie premium, the Court 
of King’s Bench considered this 
offer in the same light as if he had 
paid the money into court, and 
therefore the question remained un¬ 
decided. 328 

But in a case where the fraud was of 
a very gross and heinous nature, 
Lord Man^eld told the jury, that 
the premium should not be restored 
to the insured. 329 ! 

In all cases of actual fraud on the part; 
of the insured or his agent, the pre¬ 
mium is not to be returned. ibid. 
If a policy be avoided for misrepre¬ 
sentation made without fraud, the 
assured entitled to a return of pre¬ 
mium. 3291 


It is clear that if the underwriter has 
been guilty of fraud, an action lies 
against him at the suit of the insu¬ 
red, to recover the premium. 

Page 329 

By several foreign ordinances, the 
punishment of fraud, in matters of 
insurance, is exceedingly severe; 
sometimes amounting even to death. 

. 330 

No punishment, except that of annul¬ 
ling the contract, has as yet been 
declared by the law o^ England. 

ibid. 

But if any captain, &c. wilfully de^ 
stroy the ship to which he belongs, 
to the prejudice of the owner of 
the ship, or of the goods loaded 
thereon, or of the underwriters, he 
shall suffer death as a felon, ibid. 
Fraud vitiates policies on lives, as well 
as those on marine insurances. 643 
It has the same effect on policies in¬ 
suring against fire. 670 

Freight. 

The freight or hire of ships, is a sub¬ 
ject of insurance. 12 

In an insurance uijfon Jreight^ the in¬ 
sured, if the ship be prevented by 
accident from sailing, cannot reco¬ 
ver the value of the freight, which 
he toould have beguji to earn if the 
ship had sailed. ^ 56 

But if the policy be a valued policy, 
and part of the cargo be on board 
when such accident happens, the 
rest being ready to be shipped, the 
insured may recover to the whole 
amount. ibid. 

So in an open policy if the insured be 
under a charter-party for a specific 
freight. ^ 57 

So a policy on homeward freight at¬ 
taches while the ship is delivering 
her outward cargo, where the voy¬ 
age out and home is under the 
same charter-party. 56 

In these cases the criterion is, whe¬ 
ther the voyage, in which the ship 
is lost be a part of the voyage insu¬ 
red. 59. 60. 604 

Where ship and freight are insured 
by two separate sets of underwriters, 
and by reason of an embargo in a 

;5 z 5 foreign. 
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foreign port, there is an abandon- Jettison or Juisottm Averap^r, 
ment to both, whether the under¬ 


writers on ship are entitled to freight 
earned in consequence of the em¬ 
bargo being taken olF? 


Jeuoels, 

Whether insurable as goods. Page 


From p, 267 to 276 Contribute to a general average. 209 
Ti;e underwriter upon the goods is not 
liable ^ov freight paid to the owner I. 

of the ship. 90 

Freight must contribute to*a general Illegal Voyages^ 

average. 210 


Furniture of Ship. 

Wliat is included under that. 97.102 


Gaming Policies, See title Wager 

Policies* 

General Average, See Average. 

Globe Insurance Company, 

Fstabli&hed by 39 G. 3. c. 83. p. 537, 

572 note 

How it shall plead- 537 

Gold, 

Whether insurable as goods. 26 

Goods, 

Goods lashed on deck are not includ¬ 
ed under a general insurance on 
goods. 26 

Greeks, 


leral Illegal Voyages, 

Whenever an insurance is made on 
a voyage expressly prohibited by 
the common, statute, or niaritiinc 
102 law of this country, the policy is 
void. 353 

It is immaterial whether the under- 
_ writer did or did not know that 

* the voyage was illegal; for the 
Court cannot substantiate a con- 
, tract in direct contradiction to law. 

357 

If a ship, though neutral, be insured 
on a voyage prohibited by an cm- 
>37, bargo, such an insurance is void, 
lote ibid. 

537 An insurance upon a smuggling voy- 
age prohibited by the revenue laws 
of this country would be void. AH- 
ter^ if merely against the revenue 
26 laws of a foreign state, with the 
knowledge of the underwriter. 

303. 359. 360 
No country pays attention to the rc- 
venue laws of another- ibid. 

2 g The question, how far trading with 
an enemy, in time of actual war, is 
legal, considered and discussed from 


page 360 to 362 

iSOrae account of their commerce: The King may licence a trading with 


they are supposed to have been un¬ 
acquainted with insurance. Introd. 


Hanseatic League, 


in- the enemy generally, or grant a 

)d. qualihed licence. 363 

vii The conditions on which a qualified 
licence is granted must be strictly 

complied with. ibid. 


An account of jts origin and decline. ^ 

IntroH vvv ^"‘"8 though not cx- 

• ' pressed, which is necessary to cf- 


Husband of a Ship. 

The husband of a ship has no right to 


fectuate the intention of His Ma¬ 
jesty in granting the licence. 

365 


insure for any part owner, without The question how far insurances upon 
his particular direction ; nor for all the goods of an enemy are expe- 
thc Owners\a general, without their dient, considered, from page 
joint direction. 20 368 to 371 

Whether 
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Whether they are expedient or not, 
such insurancea are contrary to 
law. 368 

A poHcy on a foreign ship must be 
understood as virtually containing 
an exception of all captures made 
by the authority of the British go¬ 
vernment, S74 

A policy on a foreign ship containing 
an insurance against British capture^ 
eo nomine^ illegal and void upon 
the face of it. ibid. 

Insurance on goods, the property of 
FrenchmeUf shipped in France in 
time of peace, but exported after 
the commencement of hostilities, 
cannot be enforced against the un¬ 
derwriters upon the restoration of 
peace. 375 

Altliough a neutral be resident in a 
place occupied by the enemy, an 
insurance on goods, his property, 
to a neutral or friendly port, is 
valid. 376 

No insurance can be made upon a 
voyage to a besieged fort or gar¬ 
rison, with a view of carrying as¬ 
sistance to them ; or upon ammuni¬ 
tion, warlike stores, or provisions. 

ibid. 

I 

Insurance. 

Insurance is a contract, by which the 
insurer undertakes, in considera¬ 
tion of a premium, equivalent to 
the hazard run, to indemnify the 
insured against certain perils and 
losses, or against a particular event. 

Introd. ii 

A'he utility of this contract. 

Introd. ibid. 

The origin of it traced. Introd. iii 
'The question, whether it mas known 
to the antients, considered. 

Introd. ibid. 

Insurances supposed to have arisen 
In lialp. ^ Introd. xxii 

The Italians brought them into the 
various states oi Europe^ and into 
England. Introd. xxiii. xxxvii 
Insurances are merely simple con¬ 
tracts. 1 

What kinds of property arc the ob¬ 
ject of insurance. 12 


Bottomry and respondentia area spe¬ 
cies ot property which may be in¬ 
sured. 12 

But it must be specified in the policy 
to be such an interest, otherwise 
the policy is void. ibid. 

Unless the usage of the tradd takes it 
out of the general rule. 14 

But where the insurance is upon 
goods generally, the lien which a 
&ctor has upon the goods of his 
principal, when a balance is due, is 
such an interest as will entitle him 
to recover upon such a policy, ibid. 
Insurances on the wages of seamen 
are prohibited. ibid. 

These prohibitions do not extend to 
the masters of ships. 15 

A governor may insure the fort against 
the attack of an enemy, for his own 
benefit. ibid. 

Insurances on enemy’s property, con¬ 
trary to law. 16 17 

In an insurance on goods generally, 
goods lashed on deck, the captain’s 
clothes and ship’s provisions are 
not included unless specifically na¬ 
med. 26 

But it includes vitriol stowed on deck. 

ibid. 

Queere as to coin or jewels. ibid. 
Money advanced to the captain 
abroad, not the subject of insurance, 
and policy being void, the pre¬ 
mium may be recovered back. 27 
Insurances from A. to '■ ■■ ■ is void. 

28 

Insurances for time are very frequent, 
as on a ship for twelve months. 99 
Insurances upon a voyage prohibited 
by the common, statute^ or mari¬ 
time law of the country, are void. 

353 

See title Illegal Voyages. 

Insurances on a voy^e to a besieged 
fort or garrison, with a view pf car¬ 
rying assistance to them, or upon 
ammunition, warlike stores, or pro¬ 
vision, are prohibited. 376 

All icourauces on slaves are now pro¬ 
hibited. 34 note. 

Insurances upon prohibited Gqo4s. 

See title Prohibited Goods. 
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Insurattces void by stat. 19 Geo. 2. 

c. 37. 

See Wager Policies, 

Insurances on Lives, See title Lives, 

Insurances against Fire, See title 

Fire. 

Insurers, 

What persons may be insurers. Page 5 
Every individual may be an insurer 
or underwriter, 11 

But no society or partnership can un¬ 
derwrite, except the Royal Ex- 
chan^?e Assurance Company, and 
the London Assurance Company, 

ibid. 

What shall be considered as a part¬ 
nership, within the statute of 6 
Geo. 1, c. 18, 8. 9 

Insurers are liable for losses, which 
happen in the ship’s boats, when 
landing the goods insured. 29 
Alitevt if in tlie boat of the owner of 
the goods. ibid. 

Q, Are the insurers liable for thefts 
committed by the people on board 
the ship ? 32 

Insurer may be liable beyond the 
amount of his subscription* 49 

Insured, 

The name of the insured must be in¬ 
serted in the policy; or the name 
of the agent who effects it as agent, 

18.19,20 

This matter is now regulated and 
considerably altered by 28 Geo. 3, 
c- 56. 19.20 

Q, Whether an action lies against the 
insured for premiums at the suit 
of the underwriter? 35 

The broker, who effects the policy, 
may maintain such an action for 
premiums paid on his account. 

• 35.36 

Intention, 

The intention of the parties, and not 
the literal meaning of the words, is 
to be attended to in the construc¬ 
tion of policies. 49 


INTEREST. 

Interest or no Interest* See title Wa*' 
ger Policies, 

Interest {Insurable). 

A special interest in goods may be 
insured, such as the lien of a 
factor. 

Money expended for the use of the 
ship by the captain is insurable, as 
goods, specie, and effects, especially 
if an usage has prevailed. 15 

Wages of seamen, and commodities 
in lieu of wages, not insurable ; but 
the goods of the captain, or his 
share in the ship, may. ibid. 

Insurance on commission and privi¬ 
leges of captain in African trade, 
legal. ibid. 

The governor of a factory abroad has 
an insurable interest in the safety 
of the place. ibid. 

The owner of a ship having entered 
into a charter-party to go from the 
Thames to Tenerife^ and there to 
load a cargo of wines at a specific 
freight, has a good insurable inte¬ 
rest in such freight; and if the 
policy be underwritten at andfrom 
London to Teneriffht and from 
thence to the West Indies^ he may 
recover, if the ship be lost in her 
way to Tenerife, 56 

The proBts expected to arise on a 
cargo of molasses, belonging to the 
plaintiff, who had a contract with 
government to supply the army 
with spruce beer, are a good in¬ 
surable interest. 402 

Q. Whether plaintiff’s commissioyis as 
consignee of a cargo are an insur¬ 
able interest ? 403 

Officers and crew of a ship, upon a 
joint capture by army and nav}", 
have an insurable interest in the 
capture, before condemnation. 406 
So of captors of ships in the voyage 
home for the purpose of bringing 
them to adjudication in the Court 
of Admiralty. 406 

So the Dutch commissioners have an 
insurable interest in the ships seized 
at sea to be brought into the ports 
of this kingdom, 400 

[This case was affirmed in the Ex¬ 

chequer Chamber.] 410 

A cre- 
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A creditor of a house abroad has -an 
insurable interest on goods con¬ 
signed to a third person for the pur¬ 
pose of paying his debt, though the 
creditor had not ordered the goods 
to be sent. 4fll 

Various persons may insure various 
interests on the same thing, and 
each to the whole value. 425 
Two partners purchased a ship, under 
a regular bill of sale, conformable to 
Lord Hax»)kesbtir^*s SLCty (26 Geo.3. 
c. 60.) and they afterwards took in 
two other partners, who paid their 
respective shares in the ship, but 
there was no transfer to them under 
the statute, and it was held that the 
ybur partners had not an insurable 
interest in thefreight, 609 note 

A merchant abroad, interested in 
goods mortgaged them to his cre¬ 
ditor here for payment of money at 
a certain day, the mortgagor has an 
insurable interest, though the mort¬ 
gage become absolute before the 
order for insurance arrives. 610 
The endorser of a bill of lading has 
still an insurable interest, if it ap¬ 
pear that the effect of the endorse¬ 
ment was only intended to bind the 
net proceeds, in case the goods ar¬ 
rived. 609note(n) 

TJie insurer of goods to a foreign 
country is not liable to indemnify 
the assured, (a subject of such | 
country,! who is obliged by a de-1 
cree of tne Court there to pay con¬ 
tribution, as for a general average 
which by the law of England is 
not general average. 631. Unless 
there be a usage. 630 

\ person holding a note given for 
money won at play, has not an in¬ 
surable interest in the life of the 
maker of the note. 639 

But a creditor has such an interest in 
the life of his debtor, that he may 
insure, 640 

Executor of a creditor may maintain 
an action on a policy made by him¬ 
self. ibid* 

L. 

Lading {Bill of), 

A bill of lading is an acknowledgment 


under the hand of the captain, that 
he has received certain goods, 
which he undertakes to deliver to 
the person named in the bill of 
lading; it is assignable in its na¬ 
ture, and by endorsement the pro¬ 
perty vests in the assignee. 609- 

Page note fn) 
Where several bills of lading of dif^ 
ferent ijnports have been signed, 
no reference is to be had to the 
time when they were first signed 
by the captain ; but the person who 
first gets one of them by a legal 
title ftom the owner or shipper, has 
a right to the consignment. ibid. 
Where bills of lading on the face 
of them are apparently different, 
and yet constructively the same, 
and the captain has acted bond 
Jidey a delivery according to such 
legal title will discharge him frOm 
them all. ibid. 

But if the intention of the parties ap¬ 
pears to have been to bind the net 
proceeds only, in case of the arrival 
of the goods, an insurance made 
on account of the endorser is good. 

ibid. 

Lien, 

The broker has a lien upon the poli¬ 
cies in his hands for his general 
balance. 605. note {b) 

Lighters, 

Loss of goods in ship’s lighters falls 
upon the underwriters: aliter^ if in 
the owner’s lighters. 29 

Lives {Insurances upon). 

Insurance upon life is a contract by 
. which the underwriter, for a certain 
sum proportioned to the age, health, 
and profession of the person, whose 
life is the object of the insurance, 
engages that that person shall not 
die within the time limited in the 
policy; or if he do, that he will pay 
a sum of money to him, in whose 
favour the policy was gitanted* 656 
The advantages resulting from this 
species of contract stated. ibid. 

It 
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It IS impossible to ascertain its anti¬ 
quity- i^a^e63B 

No insurance shall be made on the life 
or lives of any person or persons; 
wherein the person, for whose use 
the policy is made, shall have no in- 
teresty or by ^ay of gaming or toager- 
ifig: but such insurance shall be 
nml and void. ibid* 

The holder of a note for money won 
at p-ay has not an insurable interest 
in the life of the maker of the note. 

639 

But a hondjide creditor has an insur¬ 
able interest in the life of his debtor. 

640 

But if after the death of the debtor, 
his executors pay the debt, the! 
creditor cannot afterwards recover 
upon the policy, although the debtor 
died insolvent, and the executors 
were furnished with the means of 
payment from another quarter than 
the estate of their testator, 641 
Declarations of the person whose life 
was insured as to his state of health 
when the insurance was effected, 
are admissible evidence in an ac¬ 
tion on the policy. 643 

In a life insurance, the insurer under¬ 
takes to answer for all those acci¬ 
dents, to which the life of man is 
exposed, except suicide* or the 
hands of justice. ibid. 

The death must happen within the 
time limited in the policy; other¬ 
wise the insurers are discharged. 

ibid. 

If a man receive a mortal wound dur¬ 
ing the existence of the policy, but 
does not in fact die till afler, the 
insurers are not liable. 644 

But if a man whose life is insured, 
goes to sea, and the ship in which 
he sailed is never heard of after¬ 
wards, the question whether he did 
or did not die within the term in¬ 
sured, is a fact for the jury to as¬ 
certain from the circumstances. 

644 

This sort of policy being on the life 
or death of man, does not admit of 
the distirction between total and 
partial losses. 645 


In a life insurance it has been held^ 
that if the insurer become bankrupt 
before the loss happens, the person 
interested might prove the debt 
under the commission, as if the 
loss had happened before it issued. 

Page 645 

A policy was made for one year from 
the day of the date thereof; the 
policy was dated 3d Sept. 1697. 
The person died on the 3d Sept. 
1698, about one o'clock in the 
morning ; and the insurer was held 
liable. 647 

It is now usual to insert in the policy 
the hrst and last days included." 

647 

Fraud equally vitiates policies on lives, 
as in the case of marine insurances. 

ibid. 

Where there is a warranty that the 
person is in good health, it is suf¬ 
ficient that he be in a reasonable 
good state of health, for it never 
can mean that he is free from the 
seeds of disorder. 648 

If tlie person whose life was insured, 
laboured under a particular infir¬ 
mity; if it be proved by medical 
men, that in their judgment it did 
not at all contribute to his deatii, 
the warranty of health has been 
fully complied with, and the insurer 
is liable. 649 

If the person, whose life was insured, 
should commit suicide, or be put 
to death by the hands of justice, 
the next day after the risk com¬ 
menced, there would be no return 
of premium. 651 

London. 

What shall be deemed the port of 
London. 196 

London Assurance Company. 

Erected by roydl charter, authori7.cil 
by stat. 6 Geo. 1. ch, 18. 6. ?• 8 

This, and the Royal Exchange Assur¬ 
ance Company, are the only socie¬ 
ties which may insure. 7 

The privileges of the South Sea aiul 

EaU- 
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li,ast‘India Companies preserved. 

PaM 10 

This company has a common seal. 6 

It rejects the words or the ship be 
** stranded,'* in the memorandum at 
the foot of the policy. 25. 177 

This company, when sued in an action 
of debt, may plead generally, that 
they owe nothing, and give the 
special matter in evidence. 596 

So when sued in covenant, they may 
plead generally, “ that they have 
“ not broken the covenant^ ibid. 

The company obtained His Majesty’s 
charter to enable them to make in¬ 
surances upon lives. 637 

Loss, 

The loss must be a direct and imme* 
diateconsequence the peril insured, 
and not a remote one, in ,order to 
entitle the insured to recover. 97 

It is not a loss within the policy, that 
the port of destination has been 
shut by order of the enemy against 
the ships of the nation to which the 
ship insured belongs. 262 

Loss by Perils of the Sea, vide Perils 

of the Sea, 

Loss by Capture, vide Capture, 

Loss hy Detention, vide Detention, 
Loss by Barratry, vide Barratry. 

Of an Average or Partial Loss, vide 
Partial Losses, 

Lost or 7iot Lost, 

These words peculiar to Ejiglish 
policies. 33 

M. 

Malt. 

Is included under the word corn in 
the memorandum. 179 

Market, 

The rise or fall of the market is a 


cliarge which never falls upon the 
insurer. ^7^-175 

Master of Skips, 

The name of the master must be in¬ 
serted in the policy. 21 

Neither the master’s clothes, nor 
goods lashed on deck, are included 
under a general insurance on goods, 
• 26 
Whatever is done by the master of the 
ship in the usual course of the voy¬ 
age, necessarily et cx justd causdj, 
though a loss happen thereon, the 
underwriter shall be answerable. 

4-9 

A mistake of the master cannot be 
called a peril of the sea, 103 

Of barratry of the master, see Bar^ 
ratry. 

The wearing apparel of the master is 
excepted from the allowance of 
salvage. 225 

Memorandum, 

The memorandum at the foot of the 
policy exempts the underwriters 
from partial Josses not amounting 
to 3 per cent, unless it arise from a 
general average. 25. 162 

It also provides, that the underwriters 
will pot answer for any partial loss 
on corn, 6sh, salt, fruit, flour, or 
. seed, unless occasioned by a gene¬ 
ral average or the stranding of the 
ship; nor are they liable for any 
partial loss on sugar, tobacco, 
heipp, flax, hides, ai^ skins, under 
Sver cent, 25 

If three chests of goods oat of 101 
be wholly spoiled will the under¬ 
writer be liable ? 163 

Corn is a general expression, an<Lhas 
been held to include peas and Aeons 
and malt, 179 

The word Salt has ba&n held not ta 
include Saltpetre. ibid. 

It has been held that the underwriters 
are not answerable, within that part 
of the memorandum which exempts 
them from all partial losses to corn, 
fish, salt, fruit, or seed, as lon^ as 
fiie*commoditY specifically remains, 
although wholly unfit for use. ibid. 

This 
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This was held with regard to a cargo 
of Hxsheat, partially damaged by a 
storra. J79 

A cargo of fish arrived, but was 
stinkingt and wholly unfit for use, 
the insurer was held not to be liable. 

181 

So of a cargo of fruit. 183 

A cargo oFpeas arrived at the port of 
destination; but they were so much 
damaged, that the produce was 
three-fourths less than the freight; 
the insurer was held to be dis¬ 
charged. 191 

The enect of the memorandum dis¬ 
cussed. 184.187 


Misdemeanor, 

Any person except those mentioned 
in the stat. 12 Ann, utaU2, ch. 18. 
entering a ship in distress, without 
leave of the superior officer, or of the 
officer of the customs, or molesting 
or hindering them in the preserva¬ 
tion of the ship, or defacing the 
marks of the goods on board, shall 
make double satisfaction, or be sent 
to the house of correction for 12 
months. 217 

If goods stolen from such ship shall 
be found on any person they shall 
be delivered to the true owner, or 
such person shall pay treble the 
value. ibid. 

Missing Ship, 

A ship that has been missing for con¬ 
siderable time, shall be considered 
as having foundered at sea. 105 

In practice, this time has been gene¬ 
rally fixed to six months after the 
ship’s departure for any port of 
Europef or twelve months, if for a 
greater distance. 107 

k 

Mistake, 

Q. Whether insurers liable for those 
of the captain ? 103 

Misrepresm^aliont vide title Fraud, 


Money, 


Whether insurable as goods. Page 26 
Contributes to general average. 177 


Mooring, 

What shall be deemed mooring in 
good safety. 54 


N. 

Name, 

The name of the insured must be 
inserted in the policy; or the name 
of the agent anecting it as agent, 

18. 19. 20 

It is now sufficient to insert the name 
of the person actually interested, or 
that or the consignor or consignee 
of the goods, or the names of those 
who receive the orders to insure, 
or who shall give the orders to ef¬ 
fect the insurance. 19. 20 

The name of the ship and master 
must be inserted in the policy. 21 

But the insurance is not vitiated if 
the name of the ship be mistakcu. 

21 

The ship may be changed in the voy¬ 
age if necessity require it. 24 

Navigation, 

Insurances which tend to a breach 
of the navigation acts are void. 

383 to 387 


Negligence, 

Action lies against an agent wlio 
neglects to insure. See titles Ac^ 
lion and Agent, 456 

Neutrality, 

A neutral ship is not obliged to stop 
to be searched; the searcher docs 
it at his peril, it is a case of impro¬ 
per detention, for the costs of which 
the insurer is liable. 125. 557 

This point is now decided otherwise, 
and a ship must stop to be search¬ 
ed. 560. 561 

It is not a breach of neutrality for a 
neutral ship to carry enemy’s pro¬ 
perty from her own to the enemy’s 
country, though she be thereby 

liable 
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liable to be detained and carried I P- 

into a British port for the purpose 

ofsearcli. Page S Partial Losses. 

If a man warrant the property to be 

neutral and it is not, the policy is Average loss, in policies of insurance, 
void ah initio. means a particular partial loss. 

In an insurance upon goods, the in- 
sured warranted the ship and goods It is less ambiguous to call it a 'partial 


to be neutral, it was express 


la gooQS 
ly found 


than an average loss. 


ibid. 


bv the iury that they were not Partial losig when applied to the ship, 

. •» . *^1 _ e _ __- __- 1 .-_ 


neutral. The Court, therefore, 
though the loss happened by storm, 
and not by capture, declared that 
the contract was void. 516 

If the ship and property are neutral 
when the risk commences, this is a 
sufficient compliance with a war¬ 
ranty of neutrality. 517 

The insurer takes upon himself the 
risk of war and peace. ibid. 

If the property be neutral at the time 
of sailing, and a war break out the 


means a damage, which she may 
have sustained m the course of the 
voyage, from some of the perils 
mentioned in the policy: when to' 
the cargo, it means the damage 
which the goods have suffered from 
storm, &c. though the whole or the 
greater part thereof may arrive in 
port. 162 

These losses fall upon the under¬ 
writer, if they amount to d/. per 
cent. 162 


next day, the insurer is liable, ibid. But if a loss, arising from a general 

V- ^ ^ i .a. .. las Y a 


Of abandonment when to be given. 

279 


For the effect of the sentence of a fo- averages should be under 3l. per 

reign court of Admiralty upon the cent, still the underwriter is liable, 

qtiestion of neutrality, see Admi- ibid. 

RALTY. Suppose 101 chests ofgoods be shipped, 

and three of them be wholly spoiled: 
Notice- Q- Will the underwriter be uable ? 

ibid. 

abandonment when to be given. How average settled where several 

279 articles are insured for one sum, 
with a distinct valuation on each, 
O. and the policy does not attach upon 

all. 164 

Ohrou (Lam of). I" case of a partial loss, the value of 

' * the policy can be no guide to ascer- 

- . T. tain the damage, but it becomes the 

\ account of them. Introd. xxvi ^ c ^ c • c 

i accouiu ui t c . subject of proof as m case of an 

..V do of policy’. 165 

When goods are partially damaged, 

the underwriter must paj'the owner 

Open Pohey. such "proportion of the prime cost 

^ or value in the policy, as cor- 

an open policy, the value or the responds with the proportion or 

property is not mentioned; but must diminution in value occasioned by 

be proved at trial- 1.16^ damage. • ibid. 

The proportion is ascertained in this 
OpinioUf see Evidence. way; where an entire thing, as one 

hogshead of sugar, happens to be 
Owner. spoiled, if you can Qx wliether it 

be a third or fourth worse, then the 
ship's husband has no right to damage is ascertained. ibid. 

insure for the rest of the owners, This can only be done at the port of 
witliout their direction, 21 delivery where the whole damage is, 

known 


Oleroii (Laws of). 

An account of them. Introd. xxvi 
Tliev do not treat of insurances. 

lutrod. xxviii 

Open Policy. 

la an open policy, the value of the 
property is not mentioned; but must 
be proved at trial- 1* 164- 

Opinion^ see Evidence. 

Owner. 

A ship’s husband has no right to 
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known ami the voyage is completed- 

Page 165 

Whether the price of the commodity 
be high or low, it equally ascertains 
the proportion of damage. This 
proportion the underwriter must 
pay, not of the value for which it 
bold, or the market price of the 
commodity; but of tiie value stated 
in the policy. • ibid. 

When it is an open policy, the invoice 
of the original cost, with the addi¬ 
tion of all charges, and the pre- 
'niium of insurance, shall be the 
ground of the computation. Ufid. 
But whether the goods arrive at a 
good or bad market, it is immate¬ 
rial to the insurer, 167 

■J he true way of estimating the loss is 
to take the value of the commodity 
at the fair invoice price. ibid. 
These rules can only apply to cases 
where there is aspccihc description 
of goods. 174 

Wliere the property is of various kinds, 
an account must be taken of the va¬ 
lue of the whole, and a proportion 
of that as the amount of the goods 
lost. ibid. 

in adjusting a partial loss on goods 
arising from sca-damage, the cal¬ 
culation is to be made on the dif¬ 
ference between the respective 
gross proceeds of the same goods 
when sound and when damaged, 
and not on the net proceeds, ibid. 
In case of total loss the valuation in 
the policy is adhered to, unless 
there be some proof of fraud. 176 
This rule abided by an insurance on 
ship where value greatly diminished 
at time of Joss, by consumption of 
stores. See, ibid. 

Q. Whether goods partially damaged 
may be opened, except in the pre¬ 
sence of Uie insurers or thdr agents. 

• ibidm 

JNo loss shall be deemed total so as to 
charge the insurers within the mean¬ 
ing of tlmt part of the memoran¬ 
dum which exempts them from 
partial losses happening to corn, 
dsh, salt, ,4nut, Hour, and seed, so 
Jong as the connnodity specifically 

12 


remains though perhaps wholly un¬ 
fit for use. Page 17^> 

This was held with respect to a cargo 
of wheat which was partially da¬ 
maged in a storm. Und. 

The same with respect to a cargo of 
fish, which was stinking, and of no 
value when examined. 181 

But when a cargo of fruit was so 
much putrified from sea-damage • 
that it was obliged to be thrown 
overboard, the underwriters held 
liable. 18f{ 

A cargo ofpeaswns so much damaged, 
that the produce was three-fourths 
less than the freight; but as it in 
factarrived at the port of destination, 
the underwriter was held not to be 
I liable. 191 

In policies upon lives, there cannot, 
from the nature of the event, be a 
partial loss. 579 

Hut there may in insurances against 
fire. 595 

Of Adjusting a partial Loss, see Ad¬ 
justment, 

Partnership, 

No society or partnership can under¬ 
write, except the Royal Exchange 
and the London Assurance Compa¬ 
nies. - 7 

What shall be a partnership within the 
statute 6 Geo, J. ch. 18. 8. 9. 10 

Part-Owner. 

If one of several part-owners in part¬ 
nership give orders to insure, all 
are liable. 21 

Payment of Money into Court, 

The underwriters were empowered by 
statute to pay money into court 
upon any dispute; and then tlie in¬ 
sured proceed at their peril, 541 

People, 

Peoplcy in the clause of a policy 
respecting detention, means the 
governing power of the countiy. 

*121 

PciiL 
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Perils of the Sea* 

Every accident, happening by the 
violence of wind or waves, by thun- 
der and lighting, by driving against 
rocks, or by Uie stranding of the 
sliip, may be considered as a peril 
of the sea, Pa^e 102 

For such losses the underwriter is 
answerable. ibid* 

A ship driven by the wind on an ene¬ 
my’s coast, and there captured, 
having sustained no damage from 
the wind, shall be said to be lost by 
capture. ibid* 

Two of the men employed in moor¬ 
ing a ship in a haibour were im¬ 
pressed, whereby she went ashore 
and was lost. This held a loss by 
perils of the sea, 102 note 

A ship wrecked and the goods plun¬ 
dered after they were on shore, 
held, a loss by peril of .sea. 103 

Mistake of the captain not a peril of 
sea. ibid, 

A loss of slaves by death from failure 
of provisions, occasioned by delay 
from stormy weatlier, is not a loss 
by perils of the sea. 104 

Loss occasioned by rnnnitig dovoii^ a 
peril of the sea. 105 

Destruction of a ship by worms iw- 
testing the rivers of is not 

a peril of the sea- ibid, 

A ship which is never heard of, after 
her departure, shall he presumed 
to have perished at sea. ibid. 

This ^vas held in an action on a policy 
upon the ship from North Carolina j 
to London ; and the loss was stated i 
to be by sinking at sea; the evi-j 
dence to support this averment 
was, that after sailing from port she 
had never been heard of. ibid. 
The same was held in a case, where a 
ship had been captured and ran¬ 
somed at sea, but was never after¬ 
wards heard of, and never arrived 
at her port of destination. ibid. 
In England no time is fixed, within 
which payment of a loss may be 
demanded from the underwriter, in 
case the ship is not heard of. 106 
A practice, however, prevails among 
merchants, that a ship shall be 


deemed lost, if not heard of within 
six months after her departure 
for any part of EuropCf or within 
twelve, if for a greater diitance. 

Page 107 

I Pett^ Average 

I 

Consists of such charges as the master 
is obliged to pay, by custom, for 
the ben*efit of the ship and cargo ; 
such as pilotage, beaconage, &c. 

160 

These never fall upon the underwriter. 

161 

Another sense, in which this word is 
understood, is when we speak of a 
small duty, which merchants, who 
send goods in the ships of other 
men, pay to tlie master, over and 
above tlie freight, for his care and 
attention. ibid. 

This is a charge which never falls 
upon the underwriter. ibid^ 

Pilot, Vide Sea^viorthiness. 

Pirates, 

Tlie underwriter, by express words in 
the policy, undertakes to indemnify 
against the attacks of pirates. 1Q3 

PZcrt, Dedaration. 

Policy, 

A policy the instrument by which in¬ 
surance is effected. 1 

Policies of two kinds; valued and 
opeUi the difference between them, 

ibid. 

Only simple contracts. ibid. 

Cannot be altered when once signed. 

2 

Unless there be some written docu¬ 
ment to show that the meaning of 
the parties^was mistaken: oruiucss 
they be altered by consent, S, 4. 

A policy is a species of property for 
which trover will lie at the instance 
of the insured, if it be xvrongfully 
withheld from him, 4* 

The written clauses in a policy will 
control the printed vvords. o 

The 
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The form of the policy now used is 
two hundred years old. Page 18 
Very irregular and confused, and 
oflcn ambiguous, ibid. 

There are nine requisites of a policy. 

18 

1st. The name of the person insured. 

18 

This is regulated by stat, 25 Geo. 3. 
c. 44. and 28 Geo. 3. c. ,56. 

18, 19, 20. 

Upon the former act it has been held, 
that if an agent effects a policy for 
Ihc principal residing abroad, his 
name must be inserted in the policy 
as agent, 19 

But that act has been repealed, and 
this is not required under the lat¬ 
ter. 21 

Previously to the passing either of the 
acts, held that a ship's husband had 
no right to insure for any owner 
without instructions. ibid, 

Q. When the principal resides abroad, 
must not the agent live in England ? 

20 

2nd. The names of the ship and mas¬ 
ter; unless the insurance be gene¬ 
ral, “ on any ship or skips,'* 21. 23 
Insurance not vitiated if the name of 
the ship be mistaken, provided the 
identity be proved. 22 

3d. Whether the insurance be made 
on ships, goods,or merchandises. 23 
As to the memorandum at the foot of 
the policy, see Memorandum, 

A policy 07Z goods generally does not 
include goods lashed on deck, the 
captain's clothes, or the ship's pro¬ 
visions. 26 

But it includes vitriol stowed on deck. 

, ibid, 

Mh. A policy must contain the name 
of the place at which the goods are; 
laden, and to which they are bound. 

27 

A policy from £. to ' is void. 28 
When the risk commences, and 
when it ends. On the goods it 
usually begins from the loading, 
and continues till they are safely 
landed : on the ship, from her be¬ 
ginning to load at A, and continues 
7.111 she amve at the port of desti¬ 


nation, and be there moored 24 
hours. Page 28 

6th, The various perils against which 
the underwriter insures. 31 

Q. Whether the underwriter is liable 
for thefts committed by the people 
onboard; and for loss arising from 
bad stowage, &c. 32 

The policy is frequently made with 
the words, lost or not lostf in it: 
which add greatly to the ^i^k, 33 

7th. The policy must contain the 
premium or consideration for the 
risk. 34 

8th, The day, month, and year, on 
which the policy was executed, 
must be inserted 43 

9th, The policy must be duly stamped, 

ibid. 

Unstamped slip not binding on under¬ 
writer, nor receiveable in evidence. 

45 note 

In what cases policy may be altered. 

45, 46 

Vide Stamp, 

As to the Co7istruction of the Policy, 
see Construction, 

Of Policies on EasUindia Voyages^ 
see title EasUindia Voyages, 

Of Poliides upon gaming or voagering 
Contracts, see ime WageringPoticies, 

Practice, 

Account of the modern improvements 
in the practice and proceedings 
upon policies of insurance. 

Introd. xliii 

Premium. 

The premium is the foundation of 
the promise or assumpsit, 34 

It is in the policy acknowledged by 
the insurer to be received at the 
time of underwriting. ibid, 

Q. Whether after this the insurer 
could maintain an action against 
the insured himself for the pre¬ 
miums. ibid. 

In practice, the insured generally act 
by a broker, and by the custom? 
an action may bemaintainedagainst 

him^ 
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him, notvrlthstanding the acknovr- 
iedgment in the policy Page 34 

The broker may also maintain an ac¬ 
tion against the assured for pre¬ 
miums paid on his account. 35 
And the underwriter may maintain an 
action directly against the broker 
for premiums. 35. 39 

The receipt for the premium contain¬ 
ed in the policy, is conclusive 
evidence as between the assured 
and the underwriter. 37. 608, 609 
Except where there has been fraud. 

38 n. 

And therefore underwriter cannot 
sue insured for premium where a 
broker has been concerned, ibid. 
Nor set off on account of premiums. 

ibid. 

See Fraud, 

When the Premium shall he returned. 
See title Return of Premium, 

Profits, See Interest, InsuraUe, 

Prohibited Goods. 

All insurances upon commodities, the 
importation or exportation of which 
is prohibited by law, are void. 377 
This rule prevails, whether the insurer 
did or did not know that the sub¬ 
ject of the insurance was a prohi¬ 
bited commodity, ibid. 

The parliament of has passed 

a law, inflicting a penalty of 500/. 
on the insurer, who should, by way 
of insurance, procure the import¬ 
ation of prohibited goods; and a 
like penalty on the insured. 378 
By a subsequent law, the importation 
of any foreign alaraodes or lust¬ 
rings, by way of insurance or other¬ 
wise, without paying the duties, is 
expressly |)rohibited. 380 

Whoever, by way of insurance, un¬ 
dertakes to export wool from Eng¬ 
land to parts beyond the seas, shall 
be liable to pay 500/. 381 

The like pe.uilty is inflicted on thej 
insured. ibid. 

Besides which all insurances on wool¬ 
len goods are declared void, i^id, 
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Persons making, such insurances on 
wool, &c. are liable for the first 
offence to a fine of 50/f and six 
months’ solitary imprisonment. The 
same penalty on the insured; and 
the insurance is void. Page 382 
Insurances made to protect smuggled 
goods are void, 383 

Insurances, which tend to a breacli of 
the navigation acts, are void, 383 

to 387- 

It is a contravention of these acts for 
a Swedish ship to take in goods at 
Madras for Gottenburgh, 385. n. 
Colonial produce cannot be legally 
shipped from the British West In¬ 
dies for Gibraltar, 385. n. 

Insurances on goods prohibited by 
royal proclamation in time of war 
are void. 387 

Goods, which from their nature are 
contraband, enumerated. 388,389. 
Insurances upon goods, the export¬ 
ation or importation of which are 
prohibited only by the revenue laws 
of other countries, are valid in 
England. 390 

The opinions of foreign writers upon 
this question considered, 390. 391. 

Pro(fi, See Evidence, 

Protest, 

Protest shewn by plaintiff to defend¬ 
ant not evidence for the defendant. 

610 

Provisions of a Ship 

Are not included under a general in¬ 
surance on goods. 26 

But provisions sent out in a ship for 
the use of the crew are protected 
by a policy on the ship and Jurni- 
ture. 93 

Provisions expended during a deten- 
tionto repair, or detention by an em¬ 
bargo, cannot be recovered against 
the insurer on the ship or goods, 89 
Whether they fall into a general 
average ? 207 

Ship’s provisions do not contribute to 
a general average. 209 

3 A 


Ransoms 
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Hansofns 

Are prohibited by statute; and money 
paid for ransoming a ship cannot be 
recovered from the underwriters. 

Page 111.258 
Or be the subject of average. 205 

R. 

Ratification. * 

An insurance made without the in¬ 
sured’s knowledge may be ratified 
'b}'him. 411 

Rc-assiirance. 

Re-assurancc is a contract which the 
first underwriter entered into, in 
order to relieve himself from those 
risks which he lias previously un- 
dei'taken, by throwing them upon 
, other underwriters, who are ca lied 
Re-assurers. 418 

This species of contract is counte¬ 
nanced in most parts of Europe. 

ibid. 

The opinions of foreign writers upon 
re-assurance stated. ibid. 

They w^cre admitted in England till 
the 19 Geo. 2. c. 37- s. 4- which de¬ 
clares it to be unlawful to make re- | 
assurance, unless the assurer should 
be insolvent, become a bankrupt, 
or die: in cither of w'hich cases, 
such assurer, executors, adminis¬ 
trators, or assigns, might make re¬ 
assurance to the amount before by 
him assured, expressing in the po¬ 
licy that it is a re-assurance. 419 
The reasons for these exceptions as 
to bankrupts and deceased under¬ 
writers, stated. 420 

Re-assurances on Jor&ign ships are 
prohibited by this act, except in 
the three instances mentioned in 
the statute. 421 

In France and other countries, it is 
allowed to the insured to insure tiie 
solvency of the underwriter. 422 
Not ^allowed in England. ibid, 

Distioption between a re-assurance 
apd a double insurance. ibid. 
No man can recover double; but dif¬ 
ferent pa'^ies interested may insure 
against and recover for the same 
ioss. 425 


Laws of foreign states on double a?- 
ranee very contradictory. Page ^51 
Where a policy void as a re-assurance, 
the premium is not recoverable- 

513 

Recapture. See Capture. 

Registration. 

The law of England does not require 
tliat a policy should be registered. 

48 

Rendezvous. 

Sailing from place of rendezvous is a 
departure with convoy, 53 

Representation. See title Frauds and 
titles Warranty. — Convoy. 

Requisites of a Policy. 

The name of the person insured. 18 
The name of the ship and master, 20 
Whether they are ships, goods, or 
merchandizes, on which the insu¬ 
rance is made. 23 

The name of the place at which the 
goods are laden, and to which they 
are bound. 27 

The time when the risk commences, 
and when it ends. 28 

The various perils to which the un¬ 
derwriters are exposed. 31 

The consideration or premium for the 
hazard run. 34 

The time when the policy was exe¬ 
cuted. 43 

That the policy be duly stamped, ibid. 

Respondentia. See Bottomry. 

I 

Return of Premium. 

The question, whether the premium 
is to be returned by the under¬ 
writer, where the insured has been 
guilty of fraud, considered., 326 
The ordinances of foreign states de¬ 
clare, for the most part, that it 
shall. ibid. 

In England there has been no legisla¬ 
tive regulation ; and the courts of 
justice had not till lately adopted 
any general rule upon the subject. 

. 327 

In 
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IlETURN OF 

In two or three instartces wher« the i If the ship or property insured was 
underwriters have been relieved in never brought within the terms of 
Chancery, from the payment of the contract, so that the insurer 

the sums insured on account of never ran any risk, the premium 

fraud, the decree has directed the must be returned. Page 562 

premium to be returned. Page 327 \ A clause was inserted that SL per 
The question came on to be consi- cent of the premium should be ro- 

dered in the King’s Bench ; but turned, if the ship sailed from any 

trial being had under a decree of I of the JVest India islands with con- 
the court of Chancery, and the in- voy for ^he voyage and arrives, 

surer having there made an offer of The court held, that the arrival of 

returning the premium, the court the ship, whether with or without 

of Kings Bench considered this convoy, entitled the party to a 

offer in the same light as if he had return of the premium stipulated- 

paid the money into court; and ‘ 564* 

therefore the question remained So also, though there has been a cap- 
undecided. 328 ture and re-capture during the voy- 

Biit in case where the fraud was of a age insured. 566 

very gross and heinous nature, Whether the cause of the risk not bc- 
Lord Mansfield told the jury, that ing run is attributable to the faulty 

the premium should not be restored ixiill, or pleasvre of the insured, the 

to the insured. 329 premium is to Lc returned. 568 

In all cases of rtC/Kff/fraud on the part When the words and arrive follow 
of the assured or his agent, the un- other conditions in a clause for a 

derwriter may retain the premium. return of premium, these words 

ibid. annex a condition which overrides 
It is clear, that if the underwriter has all the others, 568. 7iote 

been guilty of fraud, an action lies When a policy is void as a wager po- 
against him, at the suit of the in- licy, the court will not allow the 
sured, to recover the premium, insured to recover back the pre- 

In-cases of deviation the premium is mium, 569 

"not to be returned. 475 Nor in the case of a re-assurance. 572 

Where property has been insured to Where a policy was made to cover a 
a larger amount than the real value, trading with the enemy the insur- 

the insurer shall return the overplus ance is void, and the assured cannot 

premium. 562 recover the premium. 574 

If goods are insured to come in cer- So where the insurance is contrary to 
tain ships fr^m abroad, but are not the navigation laws. 575 

in fact shipped, the premium shall Where the risk has once commenced, 
be returned. ibid. there shall be no apportionment or 

If the ship be arrived before the po- return of premium afterwards, ibid. 

licy is made, the insurer being Therefore no return in deviations, 
apprized of it, and the insured being ibid, note («) 

ignorant of it, he is entitled to have But if there are two distinct points 
his premium restored, ibid. of time, or, in effect, two voyages, 

But if both parties are ignorant of either in the contemplation of the 

the arrival, and the policy be lost parties, or by the usfige of trade, 

or not lost, it should seem the un- and only one of tl)e two voyagis 

derwriter ought to retain it. ibid. w^as made, the premium shall he 

Clauses are frequently inserted by the returned on the other, though both 

parties, that upon the happening of are contained in one policy. 576 

a certain event there shall be a re- Thus hold in an insurance “ at and 
{urn of premium. ibid. “ from London to Ihdijlir, war- 
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“ ranted to depart with convoy 
** from Portsfnouthy* when the ship 
arrived at Portsmouth tlie convoy 
was gone. The premium for the 
voyage from Portsmouth to Halifax 
was returned. Page 57() 

A ship was insured for twelve months, 
at 9/. fcr cent, warranted free from 
Americaii captures. The ship was 
taken within two months by the 
Americans; but there shall be no 
return of premium, because the 
contract was entire; the premium 
■w iis a gross sum stipulated and paid 
tor twelve months. 579 

1^0 also it wiis held where a ship, in¬ 
sured for twelve months, was taken 
at the end of two; though the 
whole premium of IS/, was ac¬ 
knowledged to be received ai ike 
rate of' 15a‘. per month ; for that is 
only a mode of computing the gross 
sum, 583 

AVhen the contract is entire, whether 
it be for a specified time, or for a 
voyage, there shall be no appor¬ 
tionment or return, if the risk has 
once commenced. 585 

AViicre Uie premium is entire in a po¬ 
licy on the voyage, where Llicre is 
no contingency at any period, out 
or home, upon the happening or 
not happening of which the risk is 
to end, nor any usage established 
upon such voyage; though there 
be several distinct ports, at which 
the ship is to stop, yet the voyage 
is one, and no part of the premium 
shall be recoverable. ibid. 

It is otherwise, if the jury find an ex¬ 
press usage upon the subject of 
return of premium. 590 

Indeed, it seems that there never has 
been an apportionment, unless there 
be something like an usage found 
to direct the judgment of the court. 

« 591 


Rhodians. 

Some account of their maritime regu¬ 
lations. . Introd. iv 

Supposed to have been unacquainted 
with the contract of insurance. 

Introd. vi 

They were acquainted with the con¬ 
tract of bottomry. Introd. vii 

Rice. 

Not corn, within the meaning of the 
insurance memorandum. 19! 

Risk. 

The risk on the ship in general com¬ 
mences from her beginning to load, 
and continues till she has moored 
twenty-four hours in safety. On 
goods from the loading till they are 
safely landed, which includes the 
carriage to the shore in the ship's 
boats, or in public lighters, but not 
in those of the owner of the goods- 

28. 29. 30 

The risks which the underwriters take 
upon themselves. 31 

Q. Whether theft by the people ovi 
board be of the number ? 32 

Insurers not liable to all the usual 
risks on cargoes of slaves- 

Romans. 

Sonic account of their commerce. 

Introd. X 

They were unacquainted with insur¬ 
ances, Introd. xiv 

Contrary opinions stated and contro¬ 
verted, Introd. XV 

Royal Exchange Assurance Company. 

Erected by royal charter, authorised 
by stat. 6 Geo. 1. ch. 18. 11 

This and the I^ondon Assurance Cora- 


Ifapersonwhose lifeh insured, should 
commit suicide, or be publicly exe¬ 
cuted the next day after the risk 
commences, there can be no return 
of premium. 652 

There car be no return of premium 
in insurances against fire. 670 

8 


pany, are the only societies which 
may make insurances. ibid. 

This company rejects the words “ or 
the ship be strandedf in the me¬ 
morandum at the foot of the policy- 

25 

Tills society, when sued in an action 

of 
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deht^ may plead generally that 
they Qxae notningy or in covenant that 
they have not broke it, nnd in both 
cases may give the special matter 
in evidence Page 596 

TJiis company obtained His Majesty’s 
charter to enable them to make in¬ 
surances on lives. 637 

S. 

Sailing, Warranty of. 

If a man warrant to sail on a parti¬ 
cular day, and do not, the insurer 
is discharged. 4*83 

This rule holds, though ^he ship be 
delayed for the best and wisest rea¬ 
sons, or even though she be detain¬ 
ed by force. ibid. 

Thus, where a ship was insured “ at 
“ and from Jamaica f warranted to 
sail on or before the 26th of Juii/y 
it appeared that the ship.was ready 
and WH)n!d have sailed on the^?5th, 
if she had not been restrained by the 
order and command of Sir Basil 
Keithy governor ot' Jamaica, and de 
iained beyond the day. The insurer 
was discharged, ibid. 

This rule is adopted by foreign writers. 

484 ‘ 

If the warranty be to sail aj'ter a spe¬ 
cific day, and the ship sail before, 
the policy is equally avoided as in 
the former case. 4-85 

Upon a warranty to sail on or before 
a particular day, if the ship sail be¬ 
fore the day from her port of load¬ 
ing voith all her cargo and clearances 
on boai'dy to the usual place of 
rendezvous at another part of the 
island me ely for the sake of joining 
convoy, it is a compliance with the 
warranty, though she be afterwards 
detained there by an embargo be¬ 
yond the day. ibid. 

But if her cargo was not complete it 
would not be a commencement of 
the voyage- 486 

The same doctrines prevail, even 
though a condition be inserted in 
one of the ship’s clearances, that she 
skoiddpass by the place (at which 
islie was detained by the governor 


beyond the d*y named in the war¬ 
ranty) to take the orders of go¬ 
vernment Page 490 

Thus also where an embarga was ac - 
tually published before -the ship 
sailed, and the captain, immediately 
after crossing the bar, returned to 
make a protest, and knowingly sent 
his ship into the embargo; yet, as 
he sword that he believed the eth*- 
bargo was to be taken olF, the un¬ 
derwriter was held liable. 495 
VYhat shall be a sailing from the port 
of London, Q. 497 

Sailing Instritctiojis, 

Essential to convoy. 498 seq. 

Sailors, 

Insurances on the wages of sailors are 
forbidden. 14j 

Slaves, or any commodity to be re¬ 
ceived in lieu of wages by a sailor, 
cannot be insured, 16 

But the captain may insure goods 
which he has on board, or his 
share in tlie ship if he be part-ow¬ 
ner. 15 

The wearing apparel of the sailors is 
excepted from the allowance of 
salvage. 188 

Salt, 

The word Salt used in the memoran¬ 
dum of a policy of insurance has 
been held not to Include SalUpeire, 

179 

Salvage, 

Salvage is an allowance made for 
saving a ship or goods, or both, 
from the dangers of the seas, fire, 
pirates or enemies; it is also used 
sometimes to signify the thing it¬ 
self which saved. But the former 
is the sense in which it is here used. 

214 

In an action of trover, it has been 
held that the defendants might re¬ 
tain the goods till payment of sal¬ 
vage, as well as a taylor the cloaths 
which he has made. ibid, 

VvTien a ship has been wrecked, the 

3 A 3 law 
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i 

law o£ England by^various statutes 
declares, that reasonable salvage 
only shall be allowed to those who 
save the ship or any of the goods; 
and what shall be a reasonable al¬ 
lowance must be ascertained by 
three justices of the peace. 

Page 215 

The clause of 12 Ann. stat. 2- c. 18. 
referring the quantum of compen¬ 
sation to three justices oV the peace 
only applies to cases where appli¬ 
cation is made by or on behalf of 
the commander of any vessel in 
distress to certain public officers, 
and where the salvage is made 
through them and others employed 
by them. 218 

But now by 4-8 Geo, 3, 130. it is pro¬ 
vided, that in ail cases the quantum 
of compensation shall be referred 
to tliree justices of the peace. 219 
If any pri^e taken from the enemy 
shall appear to have belonged to 
any of his majesty's subjects, it 
shall be restored to the former ow¬ 
ner, upon his paying in lieu of 
salvage, one-eighth of the value if 
retaken by one of his majesty’s 
ships, but if retaken by a privateer, 
onc-sixth. 115. 225 

Wearing apparel of the master and 
seamen are always excepted from 
the allowance of salvage. 225 
The valuation of a ship and cargo, in 
order to ascertain the rate of sal¬ 
vage, may be determined by the 
policies of insurance made on them 
respectively ; if there be no reason 
to suspect they are undervalued. 
If there be no policy, the real value 
must be proved by invoices, &c. 

ibid. 

Underwriters by their policy, express¬ 
ly undertake to bear all expences 
of salvage. ibid. 

In order to entitle the insured to re¬ 
cover expences of salvage, it is not 
necessary to state them in the de¬ 
claration, as a special breach of the 
policy. ibid. 

Thus in a declaration on a policy on 
goods, it stated, that the ship 
sprung a leak, and sunk in the 

n 


river, whereby the goods were 
spoiled. Lord Hardwicke held that 
under this declaration, the plaintiffs 
might give in evidence the ex* 
peuces of salvage. ■ P<^gc 225 
But if the insurer pay to the insured 
such expences, and from particular 
circumstances, the loss be repaired 
by unexpected means, the insurer 
shall stand in the place of the in* 
sured, and receive the sum thus 
paid to atone for th. loss. 226. 250 
Where the salvage is high, the other 
expences are great, and the object 
of the voyage is defeated, the in¬ 
sured is allowed to abandon to the 
insurer, and call upon him to con¬ 
tribute for a total loss. 227 

See Abandonment. 

There is neither average nor salvage 
upon a bottomry bond in England. 

628 

Aliter, in France and Denmark. 629 
Sea, Vide Perils of the Sea. 

Sea-voorthiness. 

Every ship insured must, at the com¬ 
mencement of the insurance, be 
able to perform the voyage, unless 
some external accident should hap¬ 
pen, and if she have a latent defect 
wholly unknown to the parties, that 
will vacate the contract, and the 
insurers are discharged. 332 

Ship insured at and Jrom^ the policy 
is not void because the ship is un¬ 
der repair at the place to make her 
fit to go to sea. 344 n. (a) 

This arises from a tacit and implied 
warranty, tliat the ship shall be in 
a condition to perform the voyage. 

333 

But though the insurer ought to know 
whether she was sea-worthy or not 
at the time she set out upon her 
voyage; yet if it can be shewn 
that the decay to which the loss is 
attributable, did not commence till 
a period subsequent to the insu¬ 
rance, the underwriter will be lia¬ 
ble 
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ble if she should l}e lost ft few days 
after her departure. ^ 3^ 

If a ship become leaky immsdiately 
after sailing, and founders without 
any visible cause, the jury may 
presuihe she was not sea-worthy. 

333 n. (a) 

The whole doctrine of sea-worthiness 
to be collected from the case of 
the Mills frigate, which is fully 
stated from page 335 to 342, and 
see also 343,344 

Where there is an Insurance upon a 
ship at and^froniy it is sufficient if 
she be sea-worthy at the time of 
sailing, 344 n, (a) 

A ship sufficiently in repair and suf¬ 
ficiently manned for harbour exi¬ 
gencies, is protected under the 
word “ at.” ibid. 

The doctrine of sea-worthiness, as 
established by the law of Englaiidy 
is consonant to the laws of all com¬ 
mercial and maritime states in Eu¬ 
rope. 345 

No representation of the state of the 
ship need be made. 346 

Where the ship is not sea-worthy, the 
policy is void, as well where the 
insurance is upon the goods, as 
when it is upon the ship itself. 352 
But insufficiency in a former voyage 
will not vacate the contract. 34G 
The ship must be properly equipped, 
have a sufficient crew, a captain and 
pilot of.competent skill. 347 

Must be so equipped as to be rendered 
as secure as possible from capture 
as well as from the perils of the sea. 

351 

Sentence. 

See the effect of the sentence of 
foreign courts considered, 520 

Set-off. 

Where a broker has been employed, 
underwriter cannot set-off amount 
of unpaid premiums in an action 
against him by assured. 38 

In actions by underwriters’ assignees 
or executors against broker, for 
premiums, broker cannot set-off 


I 

losses of prkicipa], tmlets principal 
were named in the transaction. 

Page 40, 41, 42 

See Admiralty.* 

Ship. 

The name of the ship must be in¬ 
serted in the policy. 20 

But if necessity require it, the ship 
may be changed in the course of 
the voyage, and the insurer- oti the 
cargo continues liable. 24. 436 

Sometimes there are insurances on 
“ any ship or ships.” 21 

Such insurances are legal, and how 
applied. 22 

Simulated Papers. 

If a ship is condemned for carrying 
simulated papers toithout leave, the 
underwriter is discharged; aUtery 
if she carry them with leave. 531 

Slaves. 

Insurances on cargoes of slaves re¬ 
gulated. 33 

By 47 Geo. 3. c, 36, the slave trade 
abolished, and ail insurances re¬ 
specting slaves prohibited. 34. n. 

Slip. 

Underwriter not bound by his name 
being put down upon a slip. 45. n. 

Slip being unstamped not receivable 
in evidence to contradict the po¬ 
licy. tbi 

Smuggling. 

Smuggling on his own account is an 
act of barratry in the master. 51 

An insurance upon a smuggling voy- 
age, prohibited by the revenue laws 
of this country, is void: aliter, if 
merely against thq revenue laws of 


a foreign state. 359 • 

Stampsi 

Every policy of insurance must be 
duly stamped. 43 

In what case# iterations in policy 
permitted by stamp act. 45 

3 A 4 As 
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STATUjTES CITED. 


As to stamps dh policies against fire. 

Page 670 

Statutes cited. 

EDWARD III. 

Ann. Rcgni. 

H, c. 1. p. 380. 

127. c. 13. p.215. 


6. c. 18. p. 5SS» 

—c. 15. p. 386. 

7. c. 21. p. 616. 

7- c.31. P.64'6, n. (a) 

8. c. 15. p. 6. 

~c. 24. p. 15. 
ll.c.30. p.6. 596. 

11. c. 29. p. 157. 

GEORGE II. 


RICHARD 11. 

5m c. 3. p. 383- 

HENRY VIII. 

28. c. 15. p. 158. 

ELIZABETH. 

8. c. 3. p. 380. 

43. c. 12. Introd. p. xxxix. 

JAMES I- 
21. c. 19. p. 646. 

CHARLES 11. 

12. c. 11. p. 384. 

12. C..32. p. 380. 384. 

— r. 18. p. 384. 

13 & 14. c.ll. p.386. 

16. c.G. p.634. 

22 cSc 23. 6 \ 1 . p.634. 

WILLIAM and MARY. 

2 dat, 1. c. 9. p. 385. 

4 & 5. c. 15. p. 378. 

WILLIAM IIL 

7 & 8. c. 28. p. 380. 

8 & 9. c. 36. p. 380. 

ANNE. 

1 sial. 2. c. 9. p. 157* 330. 

6. C.37. p.31l7- 

7. C.8. p.385. 

12. stat 2. c. 18. p.215. 

■ — c- 1^. p.622. 

GEORGE 1. 

4. c, 12. p. ]^57» 330. 

—c. 11. p. 380. 


7- c. 15. p. 32. 

12. r:.21. p. 381. 

13. c. 4. p. 224. 

19. c. 32. p. 420. n. (a) 634. 

— c. 37. p. 397, 419. 569. 606. 
616. 630. 

21. c. 4. p. 633. 

25. c. 26. p. 17. 

26. c. 19. p. 220. 

29. c. 34. p. 108. 224. 

GEORGE III. 

7. c. 7. p. 125. 

14. c. 48. p. 19. 

16. c. 5. p. 354. 

20. c. 6. p. 382- 

22. c. ^5. p. Ill. 

22. C.48. p. 667. 

25- c, 44. p. 19. 605. 

26- c. 86. p. 32. n. 

28. c. 38. p. 382. 

— c. 56. p. 20. 605. 

30. ^r.33. p. 105. 

33. c 27. p. 17. 371. 

33. c. 52. p. 355. 

33. c. 66. p. 108. 115.122. 225- 

34. c-80. p. 34. 105- 

— c. 79. p. 369. 

35. 0. 63. p. 45. 

36. c. 26. p. 596. 

37. C.90. p.667. 670. 

— c. 97. p 355. 

38. c. 76. p.512. 

39. c. 80. p. 34. 105. 349. 

— c- 83. p. 597. 607. n. (a) 

42. c. 77. p. 357. 

43. c. J60. p. 115. 122. 225. 

— c. 57- p. 512, 561. 

— c. 113. p. 331. 

47. c. 30. p. 34. n. 

48. c. 130. p. 219. 

48. c. 149. p. 47. 

55. c. 57. p. 357- 
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Sufficiency, See title Sea-fmaHhiness, 

Storage, 

For bad stowage of the cargo the in¬ 
surer is not answerable. Page 32 

Stranding, 

Wl)at shall be deemed a stranding 
within the memorandum, by which 
no average loss on fruit, &c. is 
recoverable, unless the ship be 
stranded. 25, 177 

If the ship has been stranded, average 
losses may be recovered, though 
not a consequence of the stranding. 

157 

Running on piles of an embankment 
in a river, and resting there, is a 
stranding. 177 

S'wrwy. See Evidence, Admiralty, 

T. 

Thieves, 

<?, Whether the insurers are answer¬ 
able for thefls committed by the 
people on board the ship ? 32 

They are expressly liable for thefts 
committed by external thieves. 33 

Time, 

No policy for time must be for a 
longer term than 12 months. 4-5 

In insurances upon time, the court, in 
their construction of them, has al¬ 
ways attended to the meaning of the 
parties, and a liberal exposition of 
the words of the contract. 99 

A policy was made on a letter of 
marque at and from Liverpool to 
Antigua, xoitk liberty to cruize six 
tveeks; the court held that this 
meant six successive weeks, and not 
a desultory cruising for six weeks 
at any time. 99 

Total Loss, 

A total loss in insurances does not al¬ 
ways mean that the property in¬ 
sured is irrecoverably lost or gone ; 


I 

but that, by some of the i^rils 
mentioned in the policy* it is in 
such a condition as to oe of little 
use or value to the insured, and to 
justify him in abandoning his right 
to the insurer, and calling upon 
him to pay the whole of his in¬ 
surance. Page 159. 192 

In a total loss, properly so called, the 
prime cost of the }>roperty insured, 
or the value in the policy, must be 
paid by the underwriter. 159 
Where the policy is a valued one, it 
is only necessary to prove that the 
goods were on board at the time of 
the loss. 165 

Where it is an open policy, the value 
must also be proved. ibid. 

The insured may call upon the un¬ 
derwriter for a total loss, if the 
voyage be absolutely lost, or no,t 
worth pursuing: if the salvage 
amount to half the value; or if 
further expence be necessary, and 
the underwriter will not engage at 
all events to bear that expence. 

231 

The right to abandon must depend 
on the nature of the case at the 
time of the action brought, or at 
the time of the offer to abandon; 
and therefore if at the time advice 
is received of the loss, it appear 
peril is over and the thing is in 
safety, the insured has no right to 
abandon. 231.236 

Thus, in a case where there was a 
capture and recapture, and it was 
stated that, at the time of the offer 
to abandon, the ship was safe in 
port, and had sustained no damage, 
the court held that the insured had 
no right to abandon, 234' 

But if the underwriter pay for a total 
loss, and it afterwards turn out to 
be but partial, the insured shall 
not be obliged toVefund: but the 
insurer shall stand in his place for ' 
the benefit of salvage. 250 

Where neither the thing insured nor 
the voyage is lost) the insured can¬ 
not abandon. 257 

A vessel insured for six months is 
captured and sold by the captors, 

and 
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and purchased by the captain for 
the original owners, this is only u 
partial loss; though otherwise if 
the assured had abandoned, when 
carried "into port in the enemy's 
possession. 258 

Trover* 

Trover will lie for a poliqy, at the 
suit of the insured, if it be wrong¬ 
fully withheld from him. 4? 

In trover, a defendant may in evi- 
ddlico justify the' retainer of the 
goods till payment of salvage. 214 

U. 

Unde^rwriter. See Insurer* 

Usage* ^ 

In tile construction of policies no rule 
has been more frequently followed 
than the usage of trade with respect 
to the voyage insured. 49 

As to usage upon a warranty of con- 
vo}'. 53 

Upon an insurance on goods to La~ 
hradorct and till they were safely 
landed, the insurers were held lia¬ 
ble, on account of the usage, al¬ 
though the Joss did not happen till 
a month after the ship’s arrival, the 
crew having been all that time em¬ 
ployed in fishing, and never having 
unloaded the goods but at leisure 
times. ?1 

Goods, while on board launches, pro¬ 
tected by a policy from N. to C, 
till discharged and safely landed^ 
such being the usual method of 
carrying on that trade. SO n. 

jis to the Usage in East India Voyages^ 
Sec title East India Voyages* 

V. 

t 

Vqlualion* 

In a total lofis> the underwriter must 
pay the aniouut of the prime cost 
of the property insured, or the 
value mentioned in the policy. 159 
So if part of tlie cargo, capable of a 


distinct valuation, l)e totally lost, 
the insurer must pay the whole 
prime cost of the part so lost. 

P^ge 159 

In case of a partial loss, when the 
policy is valued, the rule for esti¬ 
mating the damage, is to ascertain 
whether the goods be a third or 
fourth worse when they arrived at 
the port of delivery; and then the 
underwriter must pay a third or 
fourth of the value in the policy, 
without regard to the rise or fall of 
the market. 1(55 

When the valuation is not stated in 
the policy, the invoice of the cost, 
with addition of all charges, and 
the premium of insurance, is the 
foundation upon which the loss shall 
be computed. ibid* 

Valued Policy* 

In valued policies, the value of the 
property insured is inserted at the 
time of making the contract, and 
upon a trial, it is not nect;s&viry to 
go into the proof of the value, be¬ 
cause it is admitted by the policy. 

1. 165 

It is in such a case oiily necessary to 
prove that the property was on 
board. ’ ibid* 

Where the loss is partial, the value 
in the policy can be no guide to as¬ 
certain the damage; and it must be¬ 
come a subject of proof, as in the 
case of an open policy. ibid* 

A valued policy is not a wager polic 3 \ 

171. 401 

In a valued policy, it is only neces¬ 
sary to prove some interest to take 
it out of the statute 19 Geo* 2. c* 37- 

171 

If used merely as a cover to a wager, 
such an evasion would not be allow¬ 
ed to defeat the statute. 171. 401 

After a judgment by default upon a 
va/wcfl policy, the plaintiff's title to 
recover is confessed, and the amount 
of the damage is fixed in the policy. 

198.401 

Venice* 

Origin and progress of that republic. 

Introd. XX. 

Void 
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f%id Policies. 

The name of the person actually in« 
terested must be inserted in the 
policy, or the name of the agent 
effecting it, as agent; otherwise 
the policy is void. P^g^ 18 

If a policy is executed in the printed 
form and the blanks afterwards 
filled up, and signed by some under- 
derwriters only, this does not bind 
those who do not sign. 18 n.(fl) 
MHien the principal resides abroad, 
the agent so effecting the policy 
must live in England, Qa, 19.20 
But now it is sumcient to insert the 
name of the person actually inter¬ 
ested, or that of the consignor or 
consignee of the goods, or thenames 
of those receiving the orders to in¬ 
sure, or who sliall give directions to 
effect the insurance. 19. 20 

Policies are rendered void ah initio, 
by the least sliadow of fraud or 
undue concealment. 283 

Cases of fraud with respect to policies 
arc liable to a tliree-fold division. 
1st, The allegatio falsi, 2d. The 
snppressio veri; 3d, Misrepresenta¬ 
tion. The latter, though it happen 
by mistake, if in a material part, 
will render the policy void as much 
as actual fraud. 284 

. See title jl raud. 

Every ship insured must, at the com¬ 
mencement of the insurance, be 
able to perform the voyage, unless 
some external accident should hap¬ 
pen and if she have a latent defect; 
wholly unknown to the parties, that 
will vacate the contract, and the 
insurers are discharged. 332 

See title Sea-^Worthiness, 

Whenever an insurance is made on a 
voyage expressly prohibited by the 
common, statute, or maritime law 
of this country, the policy is void. 

353 

See title Illegal Voyages. 

All insurances upon commodities, the 
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importation or exportation of which 
is prohibited by law, are void. 

Page 377 

See title Prohibited^Goods. 

By statute 19 Geo, 2. c, 87. it was de¬ 
clared, that insurances made on 
ships or goods, interest or no inte¬ 
rest, or toithput further prof f in¬ 
terest than the policy, or by tvay of 
gaming, or 'orngering, or without* 

. benefit of salvage to the insurer, 
should be nuUand void. 397 

See title Wager Policies. 

It is, by the same statute, declared 
unlawful to make re-assurance, un¬ 
less the first assurer should be in¬ 
solvent, becomea bankrupt, or die; 
in either of which cases such assu¬ 
rer, his executors, administraton^ 
and assigns, might make re-assu¬ 
rance to the amount before by him 
assured, expressing in the policy 
that is a re-assurance. 419 

See title Re-assurance. 

W. 

Wager Policies. 

See Interest Insurable. 

In wager policies, the performance qf 
the voyage in a reasonable time 
and manner, and not the bare exist¬ 
ence of the ship or cargo, is the ob- 
ject of tlie insurance. 393 

Tliese policies being contradictory to 
the real nature of a policy, which 
is a contract of indemnity, were 
originally bad. '•394 

They were introduced into England 
since the Revolution. ihid. 

But the courts of justice looked on 
them with a jealous eye; and the* 
courts of equit)^ still considered 
them as void. iHd, 

Thus a policy was decreed to be de¬ 
livered up where the insured liad 
no interest in the ship or cargo, 
except as a lender on bottomry, for 
which he had a bond. 395 
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Where a man hatl insured goods by 
agreement valued at 600^. and not 
to he ohUged to prove any interest^ 
the Ciuiucellor ordered the defend¬ 
ant to discover what goods he had 
on board. 

The great distinction between interest 
and wager policies was, that in the 
former, the insured recovered for 
the loss actually sustained, Vhether 
t it was a total or partial loss : in the 
latter lie could never recover but 
for a total loss. ^ ibid. 

fey the statute of J9 Geo. 2. c, 37- it 
was enacted, that insurances made on 
ships or goods, or 7W interest^ 

or voithoat further proof of interest 
than the polk If y or by way of gnming 
or xmg^ering^ or withoiU benejit of 
salvage to the itisurcr, should be null 
and void. 397 

There is an exception for insurances 
on private ships of war, fitted out 
solely to cruize against Ilis Majes¬ 
ty's enemies. ibid. 

It was al>o provided, that any mer¬ 
chandizes or effects from any ports 
or places in Europe or America^ in 
the possession of the crownsof Spain 
or Portugal^ may be insured in 
such way or manner as if this act 
had not been made. 398 

This statute has been frequently held 
not to extend to insurances of for¬ 
eign property, on foreign ships. 399 
A count in a declaration averring 
that the plaintiffs, as commissioners 
appointed by His Majesty, under 
an act of parliament for the dis¬ 
posal of butch ships and effects, 
made the insurance; and that the 
said ships, or any of them, voere not 
belonging, to His Majesty, or any of 
his subjects, was holden to be good, 
within the statute. 400 

A valued policy is not a wager policy;; 
j .for he must p*rove sopie interest, 
although he need not prove the 
value of his interest. 401 

If a valued policy were used merely as 
a cover to a wager, in order to evade 
the statute, it would be void, ibid. 
An insurance Cn the profits expected 
,to arise from a cargo of molasses, 
belonging to the plaintiffs, was held 

/ 


to be good; although tlierc was a* 
clause declaring, “ that in case o4' 
loss, the profits should be valued at 
1000 /. without any other voucher 
than the policy.” Page 402 

Profits to arise on the sale of a cargo 
of goods, an insurable interest, 403 
Commission and privileges of captain 
in Afi'ican trade insurable. 404« 
When the obtaining of a cargo is only 
an expectation, the commission of 
the consignee is not insurable. 405 
An insurance being made on any of 
the packet boats that should sail 
from Lisbon to Palmouih, or such 
otherport in as His Majesty 

should direct, for one^^ear, upon any 
kind of goods and merchandizes 
whatsoever; it was agreed that the 
goods and merchandizes should be 
valued at the sum insured, without 
further proof of interest than the 
policy. The court held that this 
was a polic}^ of a mixed nature, and 
that the insured might recover, ibid,. 
Upon a joint capture by the army and 
navy, the officers and crew of the 
sliips, before condemnation, have 
an insurable interest, by virtue of 
the prize acts, wliich usually passes 
at the commencement of a war. 406 
So also the commissioners for the care 
and disposal of Dutch effects have 
an insurable interest in Dut<^h ships 
and effects seized at sea for tlie pur¬ 
pose of bringing into the ports of 
this kingdom, and a count averring 
that they tvere interested as such 
commissioners was holden to be good. 

400 

An insurance made without the know¬ 
ledge of the assured may subse¬ 
quently be ratified by him. 411 
But if the jury find that it was made 
on account of the captors of a ship, 
it excludes all consideration, whe¬ 
ther a count can be sustained averr¬ 
ing interest in the crown. ibid,- 
The indorsees of a bill of lading may 
insure. ihid,. 

But all insurances, made by persons 
having no interest in the event, 
about which they insure, or without 
reference to any property on boards 
are merely wagers, and are void. 

ihidm. 
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Thus where t!:^ defendant, in conside¬ 
ration of 20/. paid by the plaintiff, 
undertook that the ship should save 
her passage to China that season or 
that he would pay 1300/. within one 
month after the arrival of the said 
ship in the river Thames ; the con¬ 
tract was held to be void, altliough 
tlie plaintiff had some goods on 
board. Paj^e 

The plaintiffs had lent 26,000/. on 
bond, to a captain of an East-India- 
man, and insured the ship and cargo 
to tliat amount, and incasc(^loss 
710 other froof oj' interest io be re* 
aired than the exhibition of the said 
and. The contract was held to be 
void. 4*13 

The third section of the statute rela¬ 
tive to insurances, from any ports 
or places in Europe or America, in 
the possession of Spain or Portugal, 
is founded on the regulations of 
those courts; but it is loosely 
worded. 4?16 

Wages, 

I 

No master or owner of any merchant 
ship shall pay to any seamen beyond 
the seas, any money on account 
of wages, exceeding a half of the 
wages due at the time of such pay¬ 
ment, till the ship shall return to 
Great Britain or Ireland. 14 

Insurances on thetoagw of seamen are 
forbidden. 15 

Slaves, or any commodit}’^ to be re¬ 
ceived by a sailor in lieu of wages, 
cannot be insured. ibid. 

But the captain may insure goods, 
which he has on board, or his share 
in the ship, if he be a part owner. 

ibid. 

Extraordinary voages paid to seamen 
during a detention to repair, or a 
detention by an embargo, cannot 
be recovered against the insurers 
on the ship or cargo. 89. 91 

Q. Whether they are cxpences that 
will fall under the denomination of 
a general average ? 206, 7 

Sailors* wages are not liable to contri¬ 
bution in a case of general average. 

207 


Warranties implied. ee title Sea* 
^oorthiness. 

Wari'anty. 

A warranty in a policy insurance,, 
is a condition or a contingency, 
that a certain thing shall be done^ 
or happen ; and unless that is per¬ 
formed, there is no valid contract. 

• Page 476 

It is immaterial for what end the war- • 
ranty is inserted in the contract; 
but being iAierted it becomes a 
binding condition upon the insured, 
and he must shew a literal com¬ 
pliance with it. 477 

It is no matter whether the loss hap¬ 
pen in consequence of the breach 
of warranty or not; for the ver^ 
meaning of inserting a warranty is 
to preclude all enquiry about its 
materiality. ibid. 

But as warranties - are strictly con¬ 
strued in order to discharge the 
underwriter, so also they shall be 
strictly construed in favour of the 
insured. ibid. 

It is also immaterial to what cause the * 
non-compliance is to be attributed ; 
for although it might be owing to 
wise and prudential reasons, the 
policy is avoided. 478 

In tliis strict and literal compliance 
witli the terms of a warranty con¬ 
sists the difference between a war¬ 
ranty and representation. * See title 
Fraud. ibid. 

In order to make witten instructions 
binding as a warranty, they must 
appear on the face of, and make a 
part of the policy. 479 

If a policy refer to printed proposals, 
they are to be considered as part 
of the policy. ibid. 

505 n. (a) 

Even though a writ^n paper be Virapt 
up in the ^policy, and shewn to the% 
underwriters at the time of sub¬ 
scribing ; or ev^ though it be 
•vcojered to the policy^ it is not a 
warranty but a representation. 479 
Thus when evidence was offered to 
prove that a paper enclosed was 
always deemed a part of the po- 
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licjy Lord Man^eld refused to hear 
it. Page 4-79 

A warranty written in the m&rgin 
of the policy is considered to be 
equally binding, and liable to the 
same strict construction, as if writ¬ 
ten on the body of the policy. 480 
Words written transversely on the 
policy were held to be a warranty. 

ibid. 

If a man warrant to sail on a particu¬ 
lar day> and be guilty of a breach 
of that warranty, the underwriter is 
‘ no longer answerable. 483 

This rule holds though the ship be 
delayed, for the best and wisest 
reasons, or even though she be de¬ 
tained by legal force. ibid. 

Tins rule is adopted by foreign 
writers. 484 

If the warranty be to sail q/ier a spe¬ 
cific day, and the ship sail before, 
the policy is equally avoided as in 
the former case. 485 

Upon a warranty to sail on or before 
a particular day, if the ship sail 
bemre the day from her port of 
loading, •soith aU her cargo and clear¬ 
ances on board, to the usual place 
of rendezvous at^ another part of 
the island, merely for the sake of 
joining convoy, it is a compliance 
with the warranty, though she be 
afterwards detained there by an 
embargo beyond the day. ibid.\ 
But if her cargo was not complete, 
it would not be a commencement of 
the voyage. 486 

When a sfiip leaves her port of load¬ 
ing, haying a full and complete 
cargo on board, and having no 
other view but the safest mode of] 
sailing to her port of delivery, her 
voyage must be said to commence 
from her departure from that port 

490 

The same doctrine was advanced, 

* even though it was a condition in¬ 
serted in one fa? tlte ship’s clear¬ 
ances, that she should pass hy the 
place (at which she was detained by 
the governor beyond the day named 
in the warraa*|r) to take the orders 
of government. ibid. 

Thus also an isnl^gu was actually 


;v. 

published, before tlfe ship sailed, 
and the captain immediately aiW 
crossing the bar, returned to make 
a protest, and knowingly sent his 
ship into the embargo, yet as he 
swore, that he believed the em¬ 
bargo would be immediately taken 
off, the underwriter was held liable. 

P^ge 495 

Where the warranty is to depart on or 
before a given day, she must be ac¬ 
tually out of the port. 496 

How far the port of London extends 
in this sense, has not been decided, 
or whether a departure from the 
custom-house, or from Gravesend, 
is requisite to satisfy the policy. 

497 

If the insured warrant that the vessel 
shall depart with convoy and it do 
not; the policy is defeated and the 
underwriter is not responsible, ibid. 
A convoy means a naval force, under 
the command of that person whem 
government may happen to appoint. 

498. 499 

Regulated by government and usage, 

500.510 

See title Convoy. 

Therefore where a ship put herself 
under the direction of a man of war 
till she should join the convoy, 
which had the usual place of 
rendezvous before she arrived there; 
it was held not to be a departure 
with convoy, although she, in fact, 
joined, and was lost in a storm. 

498 

AlHer, if such ship was part of the 
tonvoy. 500 

Q. Whether sailing orders from the 
commander-in-chief to the particu¬ 
lar ships are necessary to constitute 
a convoy ? 500- 502 n- 

A convoy appointed by the Admiral, 
commanding in chief upon a sta¬ 
tion abroad, is a convoy appointed 
by government. 503 

A sailing with convoy from the usual 
place of rendezvous, as Bmihead 
or the Downs for the port of L<?«- 
aon, is a departure with convoy, 
within the meaning of such a war¬ 
ranty- 504 

Although 
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Although words used generally 
are to depart with convoj^** or, 
** to •sail with convoy*” yet it ex¬ 
tends to sail with convoy tlirough- 
out the voyage. 

But an unforeseen separation from 
convoy is an accident to which the 
underwriter is liable. 508 

So held where a' ship was separated 
from her convoy by storm* prevent¬ 
ed from rejoining it* and was lost. 

509 

Even where the ship has* by tem¬ 
pestuous weather* been prevented 
from joining the convoy, at least 
so as to receive the orders of the 
commander of the ships of war* if 
she do every thing in her power to 
effect it* it shall be deemed a sail¬ 
ing with convoy. 509 

Otherwise* if the not joining be owing 
to the negligence and delay of the 
captain. 510 

As where repeated signals for sailing 
had been made the night before, 
and continued next day from 7 till 
12 ; notwithstanding which the ship 
insured did not sail till two hours 
after. tbid. 

If a man warrant the property to be 
neutral* and it is not* the policy is 
YQidi ab initio, 515 

In an insurance upon goods* the in¬ 
sured warranted the ship and goods 
to be ^neutral ; it was expressly 
found by the jury that tliey were 
not neutral. The court therefore* 
though the loss happened by storms* 
and not by capture, declared that 
the contract was void. 516 

The ship of an American by birth re¬ 
siding in England is not to be con¬ 
sidered American property within 
the meaning of a warranty to that 
effect, 517 

If the ship and property are neutral 
at the time when the risk coni- 
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mences* th{^ is a sufficient compli¬ 
ance with a warJanty of neutrality. 

Page 517 

The insurer taketf upon himself the 
risk of w^ar and peace. • * 517 

If the property be neutral at the time 
of sailing* and a war break out the 
next day* the insurer is liable. 518 

How far what is said by the broker 
when tjie names of the underwriters 
are put upon a slip* binds the as¬ 
sured. 531 

As to the effec^f the sentence of a 
foreign couri%f Admiralty* upon 
the question of neutrality* see Ad^ 
miralty. 

Of warranty in a life insurance* see 
title Lives, 

Wearing Apparel, 

Do not contribute to a genera) aver- 
ag e. 209 

Wisbuyy Latos of. 

An account of them. Introd. xxviii 

They mention insurances. Introd. xxix 

Witnesses, See Evidence, 

Wool, See Prohibited Goods, 
Wreck, 

, f 

In cases of wreck a reasonable salvage 
shall be allowed to those who save 
the ship, or any of the goods* to be 
ascertained by tlu'ee justices of the 
peace, 215 

Of felony in cases of wreck, vide title 
Felony, 

Written Clause, 

The voritten clause in a policy will 
controul the printed^ words. 4. 5. 


THE END. 


Printed by A. Strahnn* Law Pi inter to His Majtst;-, 
Priiiters-Strect, London. 









